302

BEFORE THE NATIONAL GREEN TRIBUNAL, PRINCIPAL BENCH, NEW DELHI
Original Application No. 914/2022.

In the matter of:

Kamlesh Jonwal .o Petitioner
Versus
Uday Punj &'Ors. o e Respondents
INDEX
S. No. Particulars Pg.No.

1. | Reply Affidavit on behalf of Respondent No. 1 to the | |
| Status cum Affidavit filed by Respondent No. 2/ DDA |'53
| dated 13.12.2023 & 08.01.2024
2. | Annexure 1: A copy of the order dated 23-02-2015
in Writ Petition (C) 6390/2014

3. | Annexure 2: A copy of Counter Affidavit filed by

I
Land Acquisition Collector and Land & Building 6|"6C‘]
Department in W.P (C) No. 6390/2014

4 |Annexure 3: A copy of SLP (Civil) No.
| 32635/2015(Civil Appeal No. 4590/2016) before | TO- &2

| Hon'ble Supreme Court of India

5. | Annexure 4 éACOpy oﬂudgment dated 28-04-2016 g43.- qj
6. | Annexure 5:;._A copy of SLP No. 36656/2016 (Civil
Appeal No. 12113/2016) filed by The Secretary, and |12 =104
Land & Building Department, GNCT challenging the |

order passed by Hon'ble High Court of Delhi in
| W.P.(C) 6390/2014 before Hon'ble Supreme Court

7 iAnnexure 6: A copy of the judgnient dated O:8-12- o€
- 10
2016 passed by Hon’ble Supreme Court of India in +

SLP (Civil} No. 3665672016 filed by LAC

8 !Annexure 7: A copy of Review Petition filed by 108 -1973 '
S f

1! Respondent No. 2/DDA in Hon’ble Supreme Court of
| India |




303

Annexure 8: A copy of the order Bassed by Hon'ble
| Supreme Court of India in the Review Petition filed by

Respondent No. 2

|
124-12.€

Annexure 9: A copy of Misc. Applicatién filed by

Respondent No. 2 for recall of Order

126-142.

Annéxure 10:A copy of the order passed by Hon'ble

Supreme Court dismissing the Misc Application filed: |

by Respondent No. 2

1%

Annexure 11{Colly):

Iftikhar Ahmed v. Syed Meharban Ali, {1974) 2 SCC
151 at page 155

M. Nagabhushana v. State of Karnataka, (2011)3 SCC
408: (2011) 1 SCC (Civ) 733: 2011 SCC OnLine SC |
277 at page 418

| S. RAMACHANDRA RAO vs. S. NAGABHUSHANA RAQ
& ORS., in APPEAL NOS. 7691 -7694 of2022

|

Dinesh Joshi and Others [2023 SCC OnLine SC 316]

Shramjeevi Cooperative Housing Society Ltd. Versus 90 & 23

144 -1H9

So-lgy |

16$-dog

Annexure 12 (Colly):

| Muslim Kassar Vikas Sangthan (Regd.) Versus Delhi |
Development Authority and Others [2020 SCC
OnLine NGT 867]

.['Nigam Priyae Saroop Versus State of Jammu and
Kashmir & Ors. [ 2017 SCC OnLine NGT 1032]

Municipal Co:.é‘poration of Greater Mumbai vs Ankita
Sinha & Ors. {CIVIL APPEAL NOS. 12122-12123 OF |
2018] ' |

;22‘1*306[

218

214-22¢

Annexure 13(Colly): Photographs of the area under

dispute

301-330
|




304

15.{Proof of Servige

32y |

R S - TR TR

DATED: 06.02.2024

FILED BY:
%

MADHUIV%: SINGH & SAMEER SOOD
COUNSELS FOR RESPONDENT NO.1
A 414-415, SOMDUTT CHAMBERS 1,
BHIKA}JI CAMA PLACE,
NEW DELHI-11006
Email: madhumita@casassociates.in
sam eer@casassociates.in

Ph.: 9971117818, 9999245900



305

BEFORE THE NATIONAL GREEN TRIBUNAL, PRINCIPAL BENCH, NEW

DELHI

Original Application No. 914 /2022

In the matter Of:.

Kamlesh Jonwal E e e Petitioner
Versus

Uday Punj &Ors. =~ e Respondents

REPLY ON BEHALF OF RESPONDENT NO. 1 TO THE STATUS REPORT CUM
AFFIDAVIT FILED BY RESPONDENT NO. 2/DDA DATED 13.12.2023 &

08.01.2024.

!
l, Uday Punij, S/o Late Sh. Satya Narain Prakash Pupj, aged about 62 yrs., R/o

Chimes, 55 Sultanpur Farms, New Delhi, do hereby solemnly affirm and state as

under:

That | am Respondent No. 1 in the present petition and am welliacqu'ainted with
the facts and circumstances of the present case and as such, competent to make
and affirm the present reply to the affidavit. I have gone through the Status
Report cum Affidavit filed by f{espondent No. 2, and the reply to the same is as

under:-

MOST RESPECTFULLY SHOWETH:
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A Preliminary submissions

1. It is an admitted and undisputed fact that as per order dated 23-02-
2015 passed by Hon'ble High Court of Delhi in W.P(C) No.

| 6390/2014 whitlsh has been upheld by Hon'ble Supreme Court of
India on merits by dismissing SLP No. 32365/2015 - Civil Appeal
No. 4590/2016 filed by Respondent No.2 vide order dated 28-04-
2016.and also dismissal of Review Application vide its order Dated
31.03.2022 %followed by Misc. Application Diary No. 4543/2023
dated 21.085.2023 filed by Respondent No. 2/DDA, also rejected by
the Hon'ble Supreme Court and these have all attained finality. The

relevant details are in the ensuing paragraphs.

A copy of the order dated 23-02-2015 is annexed herewith as

Annexure 1.

2. That, it would be relevant to state here that the Land Acquisition
Collector and Land & Building Department has almitted in the

Counter filed by it'in WP (C) No. 6390/2014 before Hon'ble High
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Court of Delhi, that the possession of the land was never taken. The

relevant text of para 8 of which reproduced as under:

That as regards status of possession and compensation, it is humbly
submitted that, as stated above, the possession of the land in question
was ‘not taken due to stay from this Hon'ble High Court in W.P. (C)
No. 1802 /1980 and the compensation amount was sent to revenue

deposit on 29.08.1981".

A copy of the Counter affidavit filed by Collector and Land &

Building Department is annexed herewith as Annexure 2,

3. That againsi: the judgment dated 23.02.2015 passed in W.P (C} No.
6390/2014,; Respondent No. 2 filed SLP (Civil} No
32635/2015(Civil Appeal No. 4590/2016) before Hon'ble Supreme
Court of India. A copy of the SLP is annexed herewith as Annexure

_3.IHon’ble Supreme Court vide judgment dated 28.04.2016, upheld

the order passed by the Hon'ble High Court of Delhi.

A copy of the judgment is annexed herewith as Annexure 4.
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4. The Secretary, Land & Building Department, GNCT challen%ed the
order passed bylHon’ble High Court of Delhi in W.P.(C) 6390/2014
before Hon’ble Supreme Court through SLP No. 36556 /2016 - Civil
Ap;l:)eal No. 12113/2016. A copy of the SLP is anﬁéxed herewith as
Annexure 5. Hon'ble Supreme Court dismissed .the Appeal vide
judgment dated 8t December 2016, lead Civil Appeal No. 4544 of
2016, following the judgment dismissing Civil Appeals filed by
Respondent No. 2 on the identical issues by Hon'ble Sﬁpreme Court
by judgment dated 28-04-2016. A copy of the judgment dated 08-

12-2016is annexed herewith as Annexure 6.

5. That, Respondent No. 2 filed a Review (Civil) diary No. 27968 of
" 2021 (SLP No.- 32635/2015 (Converted into CivVil Appeal No.
4590/2016)) annexed herewith as Anmexure 7, which was
dismissed by a speaking order dated 31.03.2022, both on merits
and limitation, copy of which is annexed herewith as Annexure 8.

In this petitiion, Respondent No. 2 clearly mentioned that they took

possession in 2007; however, the same was dismissed on merit.
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6. Respondent% No.2 filed another Misc. Application (vide diary No.
4543 of 2023) for recall of Order challenging the judgment dated

28.04.2016 as also sought dismissal of the Review Application. A
copy is annexed herewith as Annexure 9, which Misc Application
was also dismissed by the Hon’ble Supreme Court of India vide
order dated 21.08.2023. A copy of the order dismissing the Misc
_ !
Application is annexed herewith as Annexure 10. In this petition
Respondent No. 2 has clearly mentioned that the, possession was

taken over by them in 2007 but still the Misc ?\pplication was

dismissed on merits.

7. Thus, the judgment of the Hon'ble High Court of Delhi as upheld by
the Hon'ble Supréme Court has attained finality and all possible
ra"redy sought by Respondent No 2 are exhausted. The respective
judgments dated 23.02.2015 and 28.04.2016 are final conclusive
and determinative on the issue of lawful possession of Respondent
No. 1 herein on the subject land. This issue interse the parties has

attained finality and is barred by the principle of res judicata,

8. Thus, it is matter of record that area under reference was never

acquired by Respondent No.2 even after grant of one-year period by
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the Hon'ble Supreme Court for reasons best known to it, and
therefore Respondent No. 2 had given up its rights. Thus, the issue
between Respondent No.1 and Respondent No.2 stands concluded
-. against Respondent No. 2. Consequently, Respondent No. 1 is the
lawful owner of the land on which Respondent No. 2 has illegally
constructed Pump House and Commercial Complex and had
allegedly allotted a parcel of Respondent No. 1's Land for

constructioh of a Police Station. The issue of the construction of the

i .
Commercia] Complex and its auction and allotment of land for the

construction of the Police Station is the subject matter of CS (OS)
244 /2020 before The Hon'ble High Court of Delhi. So far as Barat

Ghar is concerned it has never been constructed at all til] date,

9. All aforesaid facts have been concealed by Respondent No.2 while
. o |
filing status Reports as directed by this Hon'ble Tribunal.

E /ﬁReSpondent No, 2 has concealed all these materi_aégl facts from this
| Hon'ble Tribunal for reasons best known to it and is Erying to build up
a new case despite knowing that the issue has been hit by a Bar by
Wa}-! of ‘res judicata’ Reliance is placed on the following landmark

judgments:-
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lftii{har Ahmed v. Syed Meharban Alj, (1974) 2 5CC 151 at

page 155

13. Now it is settled by a large number of decisions that for a
judgment to operate as res judicata between or among Co-
defiendants, it is necessary to establish that (1) there was a

conflict of interest between co-defiendants; (2) that it was

" necessary to dectde the conflict in order to give the relie f whiCh

i
:

the p?aint:ﬂclaimed in the suit; and (3) that the Court actually

decided the question.

15. We see no reason why a previous decision should not
operate as resjudicata between coplaintifi% if all these
conditions are mutatis mutandis satisfied, In considering any
question of res judicata we have to bear in mind the stetement
of the Board in Sheoparsan Singh v. Ramnandan Prasad

Narayan Singh [AIR 1916 PC 78 : 43 IA 91 : ILR 43 Cal 694]

that the Rule of res judicata “while four’:zded on ancient
precedent is dictated by a wisdom which is for all time” and

that the application of the Rule by the Courts “should be
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8
influenced by no technical considerations ;Jf form, but by
matter of substance within the limits allowed by law”.

“The raison d'etre of the Rule is to conﬁ.er finality on decisions
arrived at by competent Courts between interested parties
after genuine contest; and to allow persons who had
deliberately chosen a position to reprobate it and to blow hot
now when they were blowing cold be fore would be completel y
to ignore the whole foundation of the Rule” (See Ram
Bhaj v. Ahmad Said Akhtar Khan [AIR 1938 Lab 571 : 178 IC

302: 40 Punj LR 591] ).

(b) M. Nagabhushana v. State of Karnataka, (2011) 3 SCC 408:

(2011) 1 SCC (Civ) 733: 2011 SCC OnlLine SC 277 at page 418

i
19/-1I Constitution Bench of this Court in Devilal

Modi v. STO [AIR 1965 SC 1150], has explained this principle

in very clear terms: {AIR p. 1152, para 7]

“7. ... But the question as to whether a citizen should be allowed

to challenge the validity of the same order by successive

petitions under Article 226, cannot be answered merely in the

light of the significance and importance of the citizens'
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fiundamental rights. The general principle underlying the

doctrine of res judicata is ultimately based on considerations
=

of public policy. One important consideration of public policy
is that the decisions pronounced by cour%:s of competent
jurisdiction should be final, unless they élre modi fied or
reversed by appellate authorities; and the &ther. principle is
that no one should be made to face the same kind of litigation
twice over, because such a process would be contrary to
cons:'deraric;ns of fair play and justice fvide Dar; yao v. State of

UP. [AIR 1961 SC 1457:(1962) 1 SCR 574]).

20. This Court in AIMO case [(2006) 4 SCC 683] explained in

clear terms that principle behind the doctrine of res judicata is
to prevent an abuse of the process of court. In explaining the
said prf’n;:iple the Bench in AIMO case [(2006) 4 SCC 683]
relied on the following formulation of Somervell, LJ.

in Greenhalgh v. Mallard [(1947) 2 All ER 255 (CA)] (Al ER p.

257 H): (AIMO case [(2006) 4 SCC 683], SCC p. 700, para 39)

“39. ... 1 think that on the authorities tv which I will refer it

would be accurate to say that res judicata for this purpose Is
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not ccfm fined to the issues which the court is actually asked to
dec;'d.;z, but that it covers issues or fucts which are so clearly
part of the sub jebt-matter_ ofithe litigation and so clearly could
have been raised that it would be an abuse of the process of the
court to allow a new proceeding to be started in respect of

. them.””

{(emphasis supplied in AIMO case [(.2006) 4 SEc 683 7)

The Bench in AIMO case [{2006 ) 4 SCC 683] ai’so noted that the
jud gment of the Court of Appeal in Greenhal gh [(1947 ) 2 All ER
255 (CA)] was approved by this Court m State of U.P. v. Nawab
Hussain [(1977 ) 2 SCC 806: 1977 SCC (L&S) 362], SCC at p.

809, para 4

21. Following all these principles a Constitution Bench of this
" Court in Direct Recruit Class Il Engg. O [ﬁcér.s’ Assn. v. State of
Maharashtra [[(1990) 2 SCC 715: 1990 SCC (L&S) 339:(1990)
13 ATC 348] laid down the fullowing principle: (SCC p. 741,

para 35) ‘
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“35, ... an ad judication is conclusive and final not only as to the
actual matter determined but as to every other matter which
the parties might and ought to have litigated and have had
_ decided as incidental to or essentially connected with sub jeCt-
matr,!.é,-r of the litigation and every mattel’ coming into the
Iegitfémate purview of the original action both in respeCt of the
matters of claim and defence. Thus, the principle of
constructive res judicata undel'lying Explanation 1V of Section
11 of the Code of Civil Procedure was applied to writ case. We,
accordingly hold that the writ case is fit to be disMissed on the

ground of res judicata.”

23. Thus, the attemptto re-argue the case; which has been
finally decided by the court of last resort 1'5553&' clear abuse of
process of th-e court, regardless of the principles of res judicata,
as has been held by this Court in KK. Médi v. KN. Modi [(1998)

3 SCC 573]. In SCC para 44 of the Report, this principle has

been very lucidly discussed by this Cou't and the relevant

portions whereo f are extracted below: {SCC p. 592)
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“44. One of the examples cited as an abuse of the process of the
court is relitigation. It is an abuse of the process of the court
and contrary to justice and public .policy for a party o
| relitigate the same issue which has already been tried and

decided earlier against him. The reagitation may or may not

be barred as Tes judicata.

24, In coming to the afioreMentioned finding, this Court relied
on The Supreme Court PTactice, 1995 published by Sweet &
Mam:vel! {p. 344). The relevant principles laid down in the
aforeisaz’d practice and which have been accepted by this Court

are as follows: (KK, Modi case [(1998) 3 SCC 573], SCC p. 592,

para 43)

“43. ... ‘This te'm connotes that the process of the court must

be used bona fide and popelly and must not be abused. The

T NP
/ R (_) . .
3> \>\ court will prevent improper use of its machinery and Will in a
5, S v .
! wlsff? 11’ J:U
2 J;I/ 78 It == |
O <\'; : _“”’I@&&r‘* i proper case, summarily prevent its machiner y from being used
\\O"“f? ; - |
= .J_VD\_,--" as a means of vexation and oppression in the process of
litigation. .. The categories of conduct rendering a claim

frivolous, vexatious or an abuse of proess are not closed but
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depend on all the relevant circumstances. And for this purpose
considerations of public policy and the interests of justice may

be very material.

25. On the premises aforesaid, it is clear that the attempt by the
appellant to reagitate the same issues which were considered
by this Court and were rejected expressly in the previous
jud gment in AIMO case [(2006 )} 4 SCC 683 J.is a clear instance
of an abuse of process of this Court apart fiom the fact that
such issues are barred by principles of res judicata or

constructive res judicata and principles analogous thereto.

39. This Court, therefore, dismisses this appeal with costs
assessed at Rs. 10 lakhs, to be paid by the appellant in favour
of the Kar:naraka High Court Legal Services Authority within a
period of six weeks from date. In defiuit, a proceeding will be
initiated against the appellant on a complaint by the
Karnataka High Court Legal Services Authority by the
appropriate authority under the relevant Public Demand
Recovery Act far recovery of this cost amount as arrears of land

I
revenue.
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() S.RAMACHANDRA RAO vs. S. NAGABHUSHANA RAO & ORS,,
]

in APPEAL NOS. 7691- 7694 OF 2022 judgement dated

19t October 2022

Para 10 For what has been noticed and discussed in the
preceding paragraphis, it remains hardly a matter of doubt
that the doctrine of res judicata is fundamental to every well-
regulated s}stem of jurisprudence, for being founded on the
consideration of public policy that a judicial decision must be

accepted as correct and that no person should be vexed twice

" with the same kind of litigation. This doctrine of res judicata is

attracted not only in separate subsequent proceedings but also
at the subsequent stage of the same proceedings. Moreover, a
binding aecisl'on cannot lightly be ignored and even an
erroneous decision remains binding on the parties to the same
litigation and concerning the same issue, if rendered by a Court
of competent jurisdiction. Such a binding decision cannot be
ignorﬁi'ed even on the principle of per incuriam because that
pr:’néiple rapplies to the precedents and not to the doctrine of

res judicata.
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(d) Shramjeevi Cooperative Housing Society Ltd. Versus Dinesh

Joshi and Other's [2023 SCC OnLine SC 316]:

20. It is too well settled that parties are bound by the principle

of finality, which results in a decree by a competent court,

acquiring a final and binding nature, especially where it is

con firmed concurrently and upheld by the highest court of the
I

land. In Pradeep Kumar Maskara v. State of West BengalZ this

aspect was stated, in the following terms:

“24. At the very outset, we qre oj" the view that
the Tribunal has no jurisdiction to differ with the
decision given by the Calcutta High Court In the writ
petition filed by the appellants. The T:.ribunal further
'comn;itted grave error in following the decision
_in Ganga Dhar Singh case [Ganga Dhar Singh v. State of

W.B.,(1997 ) 2 CHN 140] treating it to be a Division

ﬂ _‘j - -ﬁ’\\ Bench judgment of the Calcutta High Court when as a
A\

(G Ao 33a | J
k%\ éZoQ:Ebe:) | matter of fact the decision in Ganga Dhar Singh case
R, A
\ 7, o //;
\@_{\E)‘L’*"‘ [Ganga Dhar Singh v. State of W.B,, (1997 ) 2 CHN 140]

was decided by a Single judge ofithe High Court. Even the

judgment passed [Pradip Kumar Maskara v. State of
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W.B., Civil Revision No. 3465 (W) of 1984, decided on 8-
11-1992 (Cal)] in the appellant's writ petition filed in

1984 was neither considered nor distinguished.

25._In_the background of these facts, in_our considered

opinion,_when_the_judgment rendered by the Calcutta

' High_Court_in the case of the_appellants and_the said

E-dec:gg_havn_zg _not been quashed or set aside by a larger

Bench_ of the High Courtor by this Court

the Tribunal ought not to have refused to follow the

order of the High Court.

26. It is well settled that even If the decision on a question
of law has been reversed or modified by subfequent
decision of a superior court in any other case it shall not
be a ground for review of such jud gment merely because
a subsequent judgment of the Single %Judge has taken
contrary view. That does not confer j;urisdiction upon
the Tribunal to ignore the jud gment and direction of the

High Court given in the case of the appellants.”
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Thus, in view of the aforesaid submissions, it is conclusively
established that the issue being raised by Respondent No. 2 is hyt

by bar of res-judicata.

The copies of the aforesaid judgments are annexed herewith as

. Annexure 11 (Colly).

11. The conduct of Respondent No. 2 stands established in the status
Report dated 29t August 2023, filed by Municipal Corporation of
Delhi, wherei%n at page no. 76, it has been admitted that the land for

5

maintaining green belt was handed over by Respondent No. 2 on 31-

05-2016, which is after dismissal of Civil Appeal No. 32635/2015 -

Civil Appeal No. 4590/2016 vide judgment dated 28-04-2016, filed by

»

Respondent No.2. Such handing over of land inot belonging te the

=

Respondent no 2 is blatantly illegal and an intrusion of the right to

private property.

Issue before this Hon’ble Tribunal

':_ = Q s
B 'O)
— < .
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12. The complaint of the applican'; is for the allegi:ed fel;ing of trees and
construction of a boundary wall on the so-called Gfef;n Belt under the
Environment (Protection) Act, 1986; and to restrain Respondent 1
from constructing a boundary wall It has been conclusively
established by Way' of various orders, as explained in previous
submissions, that have achieved finality leading to the fact that the
land remains private property which could not have been handed
over by Respondent no. 2 (DDA} to MCD for development as a Green
belt on 31.5.2016 after pronouncement of judgement of the Hon'ble
Supreme Court of India on 28.4.2016. Accordingly, it is for this
Hon’'ble Tribunal to decide only if any illegal felling of trees has indeed
happened. Further, the Hon'ble Tribunal has already, in day-orders,
stated that private land could be protected by way of boundary way

" by the land owner.

13. The Answeriﬁg respondent confirms that there has been no illegal

felling of trees by him in the construction of the boundary wall.

14. That’ Hon'ble Tribunal on 12t January 2023 after hearing the parties

\ filed a detailed order, relevant text of which is reproduced as under:-
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5 Written Submissions on behalf of respondent no. 1 have been

filed vide email dated 10.01.2023.

6.The applicant has also filed written submission vide emagl dated

10.01.20235.

7. The learned counsel for respondents no;E 2 and 5 seek

ad journment ﬁ-f filing reply /response on their behalf.

8 Reply /respolise on behal fof respondents no. 2 and 5 be filed
within three weeks by email at judicial-ngt@gov.in preferably in
the form of searchable PDF/OCR Suppor‘.fs:ed PDF and not in the
form of Image PDF. In their reply /response rei_spondent;s no 2 and
5 shall speci ficall y mentioned whether the land in question falls
within the khasra numbers claimed by respondent no. 1 to be
owned and possessed by him. Respondents no. 2 and 5 are also
directed to produce the relevant land record through their

ofjficials in this regard.

9, List for further consideration on 10.02.2023.
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10. In the meanwhile, respondent no. 5 the District Magistrate
(South EEfl/e.:at) Delhi is directed to get the land in question
i

demarcated through the concerned Revenue ofj‘icials after

notice to the applicant, respondent no. 1 and ofjficials of DDA

and MCD.

11. The respondent no. 1 will be entitled to continue with the
construction if on such demarcation the land in question falls in
!
khasra numbers owned and possessed by him. However,
respondent no. 1 s directed not to cut trees, if any existing in the

land in question, without obtaining requisite péré'm:'ss:f'on from the

concerned Authorities in acco'dance with law.

15. Though, Hon'ble Trﬁbunai had permitted Respondent No.l1 to carry
out construct-ion on the land bearing khasra pumbers owned by it
but, awaited report from SDM and District Mag;istrate confirming the
Khasra numbers. Respondent No.2, instead of verifying the Khasra
numbers as alleged in the Qriginal Applicatior, is trying to build a new

case by expanding the scope of the Original Application, for reasons

best known to it and create confusion. 4y 4f§\-‘-

i &' "-ﬂg f‘.;{n r-ﬁ-
{ St C 33>
L4 A :jfv(;, '
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16. Since the complaint is restricted only to the green belt on both sides
of the road connecting Kaveri and Yamuna Apartment Masoodpuy
Market. Thus, a dispute has been raised by the Applicant invoking

section 14 of the National Green Tribunal Act, 2010, the relevant text

of which is reproduced as under: -

(1) 'I‘.he%l'.l“.rfbunal shall have the jurisdiction over all civil cases
where aisubstantial question relating to environment (including

enfiorcement of any legal right relating to enviromment), is

involved and such question arises out of the implementation of the

enactments speci fied in Schedule 1.

(2) The Tribunal shall hear the disputes arising from the questions
_ i
refarred to in sub-section (1) and settle such disputes and pass

order thereon.

(3) No application for adjudication of dispute under this section
shall be entertained by the Tribunal unless it is made within a

period of six months from the date on which the cause of action

| ARRY
for such. dispute first arose: / Q Ll %
t" t\‘ EATs 3 '3 *\"'"-.,
i\ -?b‘f“\w\;j& ah- 55))
N\ o 1&06“"51\‘??’”
WOyT s
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' Provided that the Tribunal may, if it is satis fied that the applicant
was prevented by sufj icient cause from filing. the application

. within the said period, allow it to be filed within a further period

not exceeding sixty days.

17. Bar of Limitation: The Applicant has raised dispute of Green Belt on
the land owned by the Respondent No.1 as per the Supreme Court
iudgment and order dated 28-04-2016. As such the original
application is barred by limitation because the Applicant was aware

of the fact of lapse of acquisition as is evident from the prayer.

i

18. Further, by dismissing the Civil Appeal N0.12113/2016 in SLP No.
36656/2016 filed by the GNCT of Delhi through Secretary, Land and

Building Department vide judgment dated 8 December 2016 further

onsequently, the disputes raised by the Applicant are not the subject
matter of Schedule [ in view of the fact of ownership of land in favour
of Respondent No.l that has been settled by the Hon'ble Supreme

Court. Since this is private land, the dispute raised in the present
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proceedings cannot be adjudicated. Relianceis being placed on the

following judicial precedents:

I Muslim Kassar Vikas Sangthan [Regd.j Versus Delhi
Development Authority and Others [2020 SCC OnlLine

NGT 867};

2. We.find that the grievance in the app[icatfon does not
fall in the jurisdiction of this Tribunal under Sections 14
| and 15 of the National Green Tribunal Act, 2010. Such
Jurisdiction can be invoked by cli-w'cc'im of pollution for
restoration of environment or for compensation to the

victim. Such an issue s not shown to be involved in the

matter.
The application Is disposed of as not maintainable.

i. Nigam Priyae Sarocop Versus State of Jammu and

Kashmir & Ors. [ 2017 SCC OnLine NGT 1032]:

38. A look to the relevant provisions of NGT Act, 2010
would show that this Tribunal has jurisdiction where
& ‘.\Q;Dg\)-""' \Q—C’; | any question arises as to implementation of the

= enactment which has been enumerated in Schedule I

Relevant provisions of the Act of 2010 is as under:
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‘14. Tribunal to settle disputes. - (1) The Tribunal
shall have the jurisdiction over all civil cases
where a substantial question relating
environment (including en forcement of ahy legal
right relating to environment), is involved and
such question arises out of the fr{:plemenracion of

the enactments specified in Schedule 1.’
SCHEDULE']

[See  Sections 14(1), 15(1), 17(1)(a), 17(2),

"19(4)(j) and 34(1))

1. The Water (Prevention and Control of

Pollution) Act, 1974;

2. The Water (Prevention and Control of

Pollution) Cess Act, 1977 ;

3. The Forest (Conservation} Act, 1980;

4. The Air (Prevention and Control of Pollution)

Act, 1981;

5. The Environment (Protection) Act, 1986;

6. The Public Liability Insurance Act, 1991;

7. The Biological Diversity Act, 2002
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39. In other words, the Tribunal has jurisdiction over

civil cases where a substantial question relating to

environment is involved which arises out of enforcement

of the afioresaid seven enactments as given in the

Schedule. The Tribunal is to settle disputes, under
Section 14 ofithe Act in all civil cases where substantial
question relating to environMent is involved. It is
important to note that the conjuncture ‘and’ used in the
later part of the provision. has signi ficance. Tihe civil
cases involving substantial question relating (o
environment must be the One whiaﬁh arises out of
implementation of the enactments givein in the Schedule
nameljlz_; Water (Prevention and Control of Pollution)
Act, 1974, Water {Prevention and C ontrol of Pollution)

Cess Act, 1977, Forest (Conservation) Act, 1980, Air

{Prevention and Control of Pollution) Act, 1981,

- Environment (Protection) Act, 1986, Public Liability

Insurance Act, 1991 and Biological Diversity Act, 2002.

This view finds support in the principle o flaw laid down

by the Hon 'ble Supreme Court in the case of Bhopal Gas
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Peedith Mahila Udyog  Sangdthan v. Union  of

India, (2012) 8 SCC 326 the Hon'ble Court held that:

“40, Keeping in view the provisions and scheme of the
National Green Tribunal Act, 2010 (for short “the NGT
Act’l') particularly Sections 14, 29, 30 and 38(5), it can
safely be concluded that the environmental Issues and
matters covered under the NGT Act, Schedule I should be
instituted and litigated before the National Green

- Tribunal (for short “NGT”)."
¥y

iii. MUNICIPAL CORPORATION OF GREATER MUMBAI
VERSUS ANKITA SINHA & ORS. [CIVIL APPEAL NOS.
12122-12123 OF 2018]:
10.1 Having summarized the positions taken by the
respective Counsel, we may now refer to the Ispecific
grounds of challenge to keep away suo motu power from
the NGT. The concerned counsel pro jéct that NGT is a

creature of the statute and just like other such Sstatutory

tripunals, the NGT is also bound within statutory
confines. They have relied upon Sz:andard Chartered Vs

Dharminder Bhohi wherein, provisions of the Recovery
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of the Debts Due to Banks and Financial h_qstitur.fons Act,
1993 were analysed to note the limitatios of the Debt
Recovery Tribunal and Appellate Tribunal. From the
~ analysis of Justice Dipak Misra iﬁasi his Lordship then
was) for the Division Bench, it éan be inferred that the
Tribunal was given power under the statute to pass such
other orders and give such directions to give effact to its
orders or to prevent abuse of its process or to secure the
ends of justice but in discharge of its fiunctions the
Tribunal was reqiired to confine itself to within the
Statutory parameters. Thus, Section 19(25) conferred
| limited powers and the submission thus is that the

| Tribunal does not have an y inherent powers.

10.2 Similarly, Justice S H. Kapadia (as his Lordship then
was) in Transcore Vs Union of India, opined on behalf of
a Division Bench that,
" 67....The DRT is a tribunal, it is the creature of
the statute, it has no inherent power whigh exists

in the civil courts.”
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10.3 The counsel also projects that in the cotjtext f:'f
Consumer Forums, justice Dalveer Bhandar:’ {as his
Lordship then was) speaking for a L“hr-éi'e judge bench in
Rajeev Hitendra Pathak Vs Ach yut Kashinath4,
obsert;'ed as under:
“ 34, On a care ful analysis of the provisions of the
Act, I:L' is abundantly clear that the Tribunals are
creatures of the statute and derive their power
from the express provisions of the statute. The
District Forums and the State Commissions have
not been given any power to set aside ex parte
orders and the power of review and the powers
which have not been expressly given by the statute

cannot be exercised.”

11.1 The second limb of contention is that the Act Is

applicable to ‘disputes’ as, necessarily refarring to a lis

/ R ag 1O GH £\ between two parties. The counsel has relied upon Techi
e\ 1 | '

\ Q) " Tagi Tara Vs. Rajendra Singh Bhandari & Ors.5 wherein

the term ‘substantial question relating to environment’

Was Interpreted in an attenuated fishion to mean a
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question arising as part of a dispute. The submission
there fore is that a dispute must necessitate a claimant
or an applicant. Further, this dispute must also be
capable of settlement by the NGT. In the cited case the
proposition is articulated in ithe followi.ng fash;’o?,“

19. On a combined reading of all these provisions, it is
clear to us that there must be a substantial question
relating to the environment and that qu;estion must arise
in a dispute — it should not be an academic question,
There must also be a claimant raising that dispute which

dispute is capable of settlement by the NGT by the grant

“of some relief which could be in the nature of

 compensation or restitution of ‘property damaged or

restitution of the environment and any other incidental

or ancillary relle f connected therewith,

20....In Prabhakar V. Deptt. of Sericulture [Prabhakar v.
Deptt. of Sericulture, (2015) 15 SCC 1 : (2016} 2 SCC
(L&S) 149] the fillowing definition of “dispute” was

noted in paras 34 and 35 of the Report: (SCC p. 21)
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“34. To understand the meaning of the word
“dispute”, it would be appropriate t starl with the
grammatical or dictionary meaning of the term:
“Dispute”—to argue about, to contend for, to
oppose by argument, to call In question — 0
argue or debate (with, about or over] — a contest

with words; an ar gument; a debate; a quarrel;’

35. Black’s Law Dictionar y, 5th Edn, p. 424 defines
“dispute” as under: 'Dispute—A conflict or
controversy; a conflict of claims or rights; an
assertion of a right, claim, or demand on one side,
!
met by contrary claims or allegations on the other.
The subject of litigation; the matter for which a
suit is brought and upon which :’fsue is joined, and

in relation to which jurors are called and

%7\ witnesses examined. ”

1 iﬁ ‘\.DOF‘J‘\ ':-5"‘1
\‘\\\-\_‘ EL.'- I Q/

 11.2 The amicus curiae has also addressed this issue, by
defining a dispute as necessitating an assertion and a

denial, By this reasoning, it is subm itted that function of
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Section 14 of the NGT Act is available only to ad judicate
upon disputes, as in an adversarial system but not for

any other ameliorative, restorative or preventdtive

fiunctions.

12.1 Thirdly, the lack of general power of Judicial Review
has been argued to show legislative intent to curb suo
motu powers. Counsel have stated that the NGT, as a
Tribunal with prescribed authority under a statute, does

not have any general power of judicial review. This, it is

" not within the category of Writ Courts as under Article

/TAg.

3-3'

NDOR P‘ </
\ _,IL_\‘“ ‘-\l

e

226 and Article 32 of the Constitution of India. In the
relied upon judgment Tamil Nadu Pollution Control
Board v. Sterlite Industries (1) Ltd.,6 Justice RF. Nariman
speaking about the NGT fix a Division Bench of this
Court has observed the following, y
“41. ..Sufjfice it to say that the NGT is not a tribunal
set up either under Article 323-A or Article 323-B
of the Constitution, but is é stati;tor y tribunal set

‘up under the NGT Act. That such a tribunal does

not exercise the jurisdiction of all courts except the
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Supréeme Court is clear from a reading of Section
29 of the NGT Act............
43, ..In the present case, it is clear that Section 16
of the NGT Act Is cast in terms that are similar to
Section 14(b) of the Telecom Regulatory
Authority of India Act, 1997, J;n that appeals are
against the orders, decisions, directions, or
determinations made under the various Acts
mentioned in Section 16. It is clear, therefore, that
under the NGT Act, the Tribunal exercising
appellate jurisdiction cannot strike down rules or
regulations made under this Act. Therefore, it
would be fallacious to state that the Tribunal has
powers of judicial review akin to that of a High
Court exercising constitutional powers under
Article 226 of the Constitution of India. We must
never forget the distinction between a superior
court of record and courts of limited jt{risdiccion

!

that was, in the felicitous = language of

Ga jendragadkar, C.J, in Power.?, Privileges and

Immunities of State Legislatures, In re [Powers,
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i
Privileges and Immunities of State Legislatures, In

re, (1965) 1 SCR 413: AIR 1965 SC 745], made in
the followi-ng words: {SCR p 499' AIR p. 789, para
138)
“138. We ought to makei it clear that we are
dealing with the question of jurisdiction and are
‘not concerned with . the - propriety or
reasonableness of the exercise of such jurisdiction.
Besides, in the case of a superior court of record, it
is for the court to consider whether -any matter
fills within its jurisdiction or not. Unlike a court of
limited jurisdiction, the superior court Is entitled
to determine for itself questions about its own
jurisdiction. ‘Prima facie, says Halsbury, no
matter is deemed to be beyond the jurisdiction of
a superior court unless it is expressly shown to be
B so, while nothing Is within the jurisdiction of an
inf arior court unless it is expressly shown on the
\W; fxce of the proceedings that the particular matter
g
is within the cognizance of the particular court

[Halsbury's Laws of England, Vol. 9, p. 349]."
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For this reason, also, we are of the view that the
State Government order made under Section 18 of
the Water Act, not being the subject-matter of any
appeal under Section 16 of the NGT Act, cannot be
)
“udicially reviewed” by the NGT. Following the
judgment in BSNL [BSNL v. TRAI, (2014) 3 SCC
222)], we.are of the view'. rhatéfthe NGT has no
general power of judicial révi;ew akin to that

vested under Article 226 of the Constitution of

India possessed by the High Courts of this country.

Shri Sundaram's strong reliance on the NGT

judgment dated 17-7-2014.in Wilfred J. v. Ministr y
of Environment & Forests [Wil,fred J. v. Ministry of
Environment & Forests, 2014 .:S‘CC Online NGT
6860] must also be rejected as this. NGT jud gment
does not state the taw on this aspect correctly. This
contention is also without merit, and theref ire,

re jected.”

12.2 The argument has been that the superior Courts

 exercising discretionary powers under Article 32 and
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Article 226, to safeguard fundamental rights, can
venture into judicial review. But such a power not being
%expressl y conferred on the NGT would suggest the
glimired nature of the Forum's powers, which would

exclude any Suo motu exercise.

-------------------

. &

253 The Section 14(1) of the NGT Act deals with
jurisdiction, —and  the jurisdfctz:bnal provision
conspicuously omits to specify __that am application is
necessary to trigger the NGT into action. In situations
where the three prerequisites of Section 14(1) ie, Civil
cases; Involvement of substantial question of
" environment; and implementation of the enactments in
 Schedule [ are satisfied, the ju!‘iédiction and power of the
NGT gets activated. On these material aspects, the NGT
Is not required to be triggered into action by an
aggrieved or interested party alone. It would there fore

be logical to conclude that the exercise of power by the
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NGT is not circumscribed by receipt of application. When
substantial questions relating to the environment arise
and the issue is civil in ngture and those relate o the
enactments in Schedule 1 of the Act, the NGT in our
opinion even in the absence of an application, can sel f-
ignite action either towards amelioration or towards

prevention of harm,

| 254 In the same spirit, we find merit in the ar guments

" that Section 14(1) exists as a Standalone fizature, not

constricted by the operational mechanism of the
subsequent subsections. The sub-Section (2) ofiSection
14 functions as a corollary and comes into play when a
dispute arises fi'om the questions refzred to in Section
14(1). Likewise sub-Section (3) therea fter, refer;s to the
period ofilimitation colcerning applications, when they
are addressed to the NGT. Where' adjudication is
involved, the ad judicatory function un;.ier Section 14(2)
comes into play. When it is a case vlvarrantfn g NGT's
intervention or may be a situation calling for decisions

to meet certain exigencies, the fimctions under Section
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14(1) can be undertuken and those may not involve any

formal application or on adjudicatory process.

_However, the later provisions may not work in similar

fashion. Therefore, care must be taken to ensure
unrestricted discharge of the responsibilities under

Section 14(1) and that wide arena of NGT's functioning.

2S5 The other pel'tinent provisions relating to, inter-
alia, jurisdiction, Interim orders, payment of
compensation and Treview, do not Trequire any

application or appeal, for the NGT to pass necessary

order’s. These crucial powers are expected to be

| exercised by the NGT, would logically suggest that the

action/orders of the NGT need not always involve any

application or appeal. To hold otherwise would not only
reduce its e ffictiveness but would also defiat the legal

mandate given to the forum

The copies of the aforesaid judgments are annexed herewith as

I

Annexure 12 (Colly).



20.

21.

342

38
Thus, the issue raised in the complaint is restricted to a very specific
and small part of land, which is private land owned by Respondent
No.1, and seeking removal of the brick wall alleging enclosure bf open
green spaces is without any substance. The photographs of the area

are annexed herewith as Annexure 13 (Colly):

It is important to state here that it is an admitted position that DDA,
while contesting Writ Petition (C) 6390/2015 before the Hon’ble High
Court of Delhi, being Respondent No.2 therein, for a reason best

known to it, did not file Counter Affidavit.

22. That the grounds mentioned in the status report and reliance on the

judgmerit pronounced by the Hon’ble Supreme Court: in the case of
Indore Development Authority vs. Manoharlal & Others, SLP (C)
NO. 9036 -9308 of 2016 was also part of the pleadings by
Respondent No.2 (DDA) while filing Review (Civil) diary No. 27968

of 2021 (SLP No. 32635/2015, before Hon’ble Supreme Court The

relevant text of the grounds is reproduced as under: -

QUOTE
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GROUNDS

The instant Review Petition rests inter-alia on the following

. grounds namely,

A Bé’ecause this Hon'ble Court vide the judgment dated
i X

6.53.3030 passed in Indore Development Authority case

~ (supra) overruled the Judgment passed in Pune Municipal

Corporation Case and the jud gments of all the other cases
where the Pune Municipal Corpora:tfon case (supra) was

relied upon;

I

. Because the Hon'ble High Court interpreted section 24(2) of

‘the Act of 2013’ and decided the matter c:in_"E the basis of Pune
Municipal Corporation (supra) case.and t‘his Hon'ble Court
difj%ered "by the said decision in the case of Indore
Development Authority Vs. Shailendra (dead) Th LRs;
(2018) 3 SCC412. This Hom'ble Court while: referring the
matter :lo larger bench specifically held that the matters
decided on the basis of Pune Municip:al Corporation (Supra)

case are open to be reviewed.
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C. Because the possession of land in this case was taken as on
21.4.2007 and in accordance to the iNterpretation of
section 24 of ‘the Act of 2013 in the case of Indore
Development Authority (supra), the acquisition proceeding

shiaH not lapse;
i

D. Because the judgment dt. 23.3.2015 passed by Hon'ble High
Court is relied upon the Judgment passed by this Hon'ble
Court in Pune Municipal Corporation (supra) and since the
case of Pune Municipal Corporation (supra) i itself
declared per incuriam hence, the judgment of Writ Court
ought to be considered afresh in accordance with

established position in Indore Development Authority

{supra) case.

UNQUOTE

23.That, the relevant text of Misc. Application di_;';lry’ No. 4543 of 2023
filed by Respondent No.2 (DDA) for Recali of ‘C})rder dated 28th April

2016, filed by in Hon’ble Supreme Court of India is as under:
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“c That it is submitted that the present Application is being
preferred by the Petitioner in view of the recent landmark
judgment of this Hon'ble Court in Indore Development
Authority vs Manoharlal & Ors, (2020) 8SCC 129 (hereina fter
re firred to as Indore Development Authority Judgment ) which
has finally settled the law regarding acquisition proceedings.
In the said Constitutional Bench jud gment, this Hon'ble Court
. has Qe fined the ambit and scope of Section 24(2) of the Land
Acqu%sitio'n Act, 2013 which now governs this field and
theré:fore, the present Petition raises substantial question of

law in light of the same.

8That it is submitted that on 08.02.2018, a Three Judges Bench
of this Hor'ble Court passed a judgment in the case of Indore
Development Authority Vs. Shailendra (dead) Th. LRs; 2018 (2)
SCALE 1 thereby laying down the ef]‘et, scope and impact of
Section 24 of the Act of 2013, particularly the proviso to under
Section 24{2). This Hon’ble Court held ;that t%’le decision in the
case of Pune Municipal Corporation & Anr. v. Harakchand
Misirimal Solanki, 2014 (3) SCC 183, is per incuriam and

further held as follows:
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“217, Thé decision rendered on the basis of Pune Municipal
Corpn. are open to be reviewed in appropriate cases on the

basis of this decision.”

10.The Constitutional Bench of this Hon'ble Court has finally
settled the law in the case of Indore D@elopment thereby
' laying down the efj’ett, scope and impact of Section 24 of the
Act 0f2013, by holding that Section 24 of the Act of 2013 does
not revive stale and time barred claims and does not reopen

concluded proceedings.....

That, since in the instant case the compensation has been paid

and even possession has been taken of the major portion of the

Iand,gg the instant case Is covered by the Indore Development
Jud gment. It is submitted that the amount of compensation in

respect of the acquisition was deposited in the treasury and
thus it amounted to deposit “in any account maintained fr this
purpose”, thus the entire period during which the amount was
lying in the treasury ought to have been excluded. Apart from
that, even the physical possession of the land comprising in

Khasra No. 67, 86, 88, 479 /.396 /87 admeasuring 30 Bighas 14
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Biswas has already been taken over and handed over 1o the
I

Petitioner Authority on 21.04.2007 by the LAC /L&B. There fore,

the instant case satisfies both the ingredients of the Indore

Development judgment (supra) and hence :?;the order of the

Hon'ble Court deserves to be set aside’.

24. That, in view of the fact of non-disclosure of dismissal of Civil

Appeals, Review Application and Miscellaneous’ A.pplication by
Hon'ble Supreme Court, advancing the same grounds before this
Hon'ble Tribunal, which were considered and rejected by

Hon’ble Supreme Court, is a clear case of misleading this Hon’ble

Tribunal and is a deliberate attempt on the part of Respondent
No.2 to build a new case and cause prejudice against answering

Respondent as also wasting precious judicial time.

25.1t is reiterated that Respondent No. 1 has complied with the orders of

ﬁ‘ " the status quo passed by this Hon’ble Tribunal and did not carry out
//%o ‘3',1 ' |
| e ‘&09\* > ._." any construction activity.

\ 0%;%
T =
26. The Areas stated as Site No. 2 to 6 in the Report filed by Respondent

No. 2/DDA do not relate to the present OA. These sites are subject



348

matter of ongoing litigation before Hon'ble High Court of Delhi in

CS(0S) 244/2020 filed by the Respondent No.l, restraining the

Respondents from:-

(a) E-auctioning of Built-up Units/Shops which has been
. !
constructed on land owned by answering Respondent.

(b) Construction of Proposed Police Station as the ownership of

the land in question rests with Respondent No.1.

B. Reply to Status Report cum Affidavit dated 13.12.2023.

1. That vide Order dated 20.11.2023 this Hon’ble Tribunal constituted a
Joint Committee comprising of the Officers duly authorized by the Vice
Chairman, DDA, District Magistrate (New Delhi} and Commissioner,
Municipal Corporation of Delhi to demarcate the. land of Kaveri
Apartments and land of Respondent No. 1 and submit report
specifically mentioning as to whether any part of Kaveri Apartment,

g'reen belt connecting to the end gate of said apartment and public

facilities drinking water/gas pipelines/ sewage etc. fall into the land

’

% -qu ;:"S“‘:\

belonging to respondent no. 1.
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2. That, Respondent No. 2 has filed Status Report cum Affidavit dated

' 13.12.2023, for reasons best known to it, has with malafide intent

included the i';lreas which are not subject matter of the application
before this Hof:n’ble Tribunal; and also without specifying the name of

the owner of Khasra No. 93. Further, there is no Barat Ghar even as on

today.

R'espondent No. 2 has submitted the TSS plan releVant text of which is

reproduced as under:

Site 01 (Area under Green): This site is udjacent to the service road
connecting Exit gate (Kaveri IApartment) and Vasaint Kunj Road and
in the right while going towards Exit gate { Kaveri Apartment}. Area
measuring 384.88 sqm in Khasra No. 93 and 989.37sq. in Khasra

No. 87 is under Green Belt.

Site 02 (Area under Green): This site is ad jaéent to the service road
connecting Exit gate {Kaveri Apartment) and Vasant Kunj Road und
in the left while going towards Exit gate (Kaveri Apartment ). Area

measuring 1159.648 sqm in Khasra No. 87 is under Green Belt.
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Site 03 (Area under Pump House, Kaveri ‘Apartment ): Area
measuring 587.134 sqm is under pump house in Khasra No. 87 min,

88 min & 93 min.

Site 04 (Area under Barat Ghar, Kaveri apartment ): Area measuring

1601.024 sqm is under Barat Ghar in Khasra No. 88 min, 89 min

and 93 min.

Site 05 (Area under DDA market): Area measuring 1168.020 sqm is

under DDAjgmarket in Khasra no. 88 min & 89 min.

Site 06 (Ar ea proposed fir Police Station): Area measuring 12326.05
sqm in Khasra no. 86 min, 88 min& 67 min Is lying vacant at the

. site and is partly under green.

I

4. That, as submitted in the preliminary submissions, for reasons best
known to them, both the Applicant and the Respo@ndent No. 2 are
misléading this Hon'ble Tribunal and trying to elxpancii the scope of the

0.A. beyond the prayers.
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5. That, at the cost of repetition, it is reiterated that the issue involved in

present 0.A. 914 /2022 is limited to verification of Khasra NO. Of ar€a
adjacent to entry road of Kaveri Apartments and Yamuna Apartments

and nothing else.

. Further, Respondent No. 2 despite in know of. the fact of dismissal Of

SLP filed by it, still went ahead and has allegedly handed over the area
to Municipal Corporation of Delhi on 31-05-2016, for developing
Green Belt, (Page 76 of status Teport filed by MCD) in brazen Violation
of the judgment dafed 23-02-2015 pronounced by Hon'ble High Court
of Delhi and judgment of the Hon’ble Supreme Court dated 28-4-2016.

Such act is void ab-initio.

Further desp;ite dismissal of Review Petition and Miscellaneous
Application, filed by Respondent No.2 (DDA) settling the issue of

ownership of land in favour of Answering Respondent, it has audacity

i to raise the same issues before Hon'ble Tribunal.

8. That it is pertinent to mention herein that raising the issue of

possession not taken by Department of Land and Building, GNCT of
H l

Delhi or possession taken by Respondent No. 2 is irreleVait and out of
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context as the same has been settled by Hon'ble Supreme Court both
on merits and limitation vide its judgment dated 28-04-206 and
dismissal Order dated 31-03-2022 of Review (Civil) diary No. 27968
of 2021 (SLP No. 32635/2015] filed and Order da;ited 21-08-2023

passed on the Misc Application vide diary No. 4543 of 2023..

9. Therefore, it is not open for Respondent No. 2 to raise the same issue
again before this Hon'ble Tribunal. Despite having knowledge of the
issue being settled by Apex Court against them. It is a clear case of

misleading this Hon’ble Tribunal.

10.That Reépondent No. 2 has made an unsubstantia'.te'd allegation that
Answering Respondent has violated the Order dated 13.12.2023 of
this Hon'ble Tribunal by cutting down the trees in the area in question
without specifying the date and time and naming the person who had

cut the trees. Respondent No. 2 must be put to strict proof of the false

statement being made before this Hon'ble Tribunal.




353

49

1. At the cost of %epetition, it is reiterated that in W.P (C) No. 6390/2014,
filed before Hon'ble High Court of Delhi, Respondent No. 2 (DDA), did
not file éounter Affidavit to the Writ Petition; as well as no
Irespons'e/reply was filed by Respondent No 2 :[DDA] to the Counter
Affidavit filed by Land Acquisition Collector, Land & Building

Department in WP (C} No. 6390/2014 in para 8 stated that as under:
!

“That as regards status of possession and compensa?:ion, it is humbly
submitted that, as stated above, the poss'essio;n of the land in
question was not taken due to stay from this Ho.n’.ble' High Court
in W.P. (C) No. 1802 /1980 and the compensation amount was sent

to revenue deposit on 29.08.1981".

2. As is evident from the aforesaid statement, by the Land Acquisition
Collector & Land Building Department (LAC) admitting before Hon'ble

High Court, that it did not take possession, hence the Respondent No.

/;”7\ Y
.2 could not have taken possession, as the LAC themselves has not
/% WP c&f‘ \
((}_@Q i < ,
B, 7 dtken possession. This plea was once again reiterated in SLP (Civil)
‘Il.l‘\* L 06\ .“SL

“““‘Q\_/_—I’/ 36656/2016 by the Secretary, Land Acquisition, and it did not find
favour; consequently, SLP was dismissed by the Hon'ble Supreme

Court.
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3. Respondent No.2, while challenging the Hon’ble Delhi High Court
judgment dated 23-02-2015 in the SLP No. 32635/2015 - Civil Appea]
No. 4590/2016 before the Hon'ble Supreme Court, did not whisper
about taking possession on 21-04-2007. It can be seen that the LAC
themselves hagve stated in the case that they did not take possession;.
Further, whilezE filing Review (Civil) diary No. 27968 of 2021 {SLP No.
32635/2015,;1”01* the first time they took the ground of taking
possession on 21—04—2007, which Hon'ble Supreme Coult rejected
vide order dated 31-03-2022, both on merits and limitation. The
Respondent No 2 (DDA) again made a further Misc. Application to the
Hon'ble Supreme Court was again denied by the Hon’ble Supreme

Court vide order dated 21-08-2023. !

4. Thus, on a private property owned by Respondent No.1 as upheld by
multiple judgements by the Hon'ble Supreme. (Sjotn'tl upholding
judgement dated 23-02-2015 of the Hon'ble Delhi- High Court, has
illegally constructed Pump House, Road and an alleged development

of Green Belt by Respondent No. 2 as stated in the Status Report dated

08.01.2024.
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5. That Respondent No‘.2 has. claimed to have handed over land for the
development Iof Green Belt to the Municipal Corporation of Delhi on
31-05-2016 despite having pre-dated judgements of 23.02.2015
passed by Hon'ble Delhi High Court and judgnient dated 28.04.2016
pronounéed by Hon'ble Supreme Court. This clearly -demonstrates
that Respondent No.2 has 10 respect for the orders passed by the
jurisdictional High Court as well as the Supreme Coult of India and
considers itself as an authority above the law in a blatant challenge of
due process of law. The document filed is hand-written and does not
inspire confidence about its genuineness as it also lacks the presence

of the Landowner of an independent public witness.

6. Further, the Status Report filed by Respondent No. 2 is silent on the

disclosure of dates of construction of a Pump House, Road and now a

new alleged construction of a Barat Ghar which has never existed nor

was.ever in their earlier submissions.

7. That despite the aforesaid judgments, Respondent No. 2 i acting

«ARS} against all cannons of justice in an illegal and contemptuous way
Q = i
I= we??, \ |
P

1 ‘\yrying to build up a fresh case by concealing material facts from this
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Hon'ble Tribunal just usurp the land in question to defeat the

I

legitimate proprietary rights of the Respondent No. 1.

8. That,-in para 6 of the Status Report dated 08.01.202% Respondent No.
2 has placed reliance ‘on the Judgment dated 06.03.2020 passed by the
Hon'ble Supreme Court of India in Indore Development Authority
vs Manoharlal & Ors., SLP (C) No. 9036-9038 of 2016. This
submission was presented to and considered by the Hon'ble Supreme
Court, who, after taking this into consideration, went on to dismiss the
Review Petition and Misc Application filed by Respondent No.2 both

on merits and limitation.

9, That in view of the aforesaid facts and circumstances explained above
ﬁeSpondent No. 2 is precluded from raising the issues that have
attained finality again before this Hon'ble Tribunal and is barred by
principles of res judicata.

10.  That, Respondent No. 2 is behaving in the most callous manner and

,f""'“ |
é Y \ the once agaln advancmg the arguments which were already

":L.:) "&:_\;\ * 1,'! ;
k ?\6@\\50) : g considered while dismissing Writ Petition by Hon'ble High Court of
v WLoNS
N\So > & F

\__V;;‘_,P/f Delhi and dismissal of SLP, Review Petition and a subsequent Misc

Application by Hon’ble Supreme Court.
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11. The:Respondent No. 1 craves leave of this Hon'ble 'l‘ribun,fll to file

additional submissions/documents in case the need so ariseg:

Verification: Verified at New Delhi on this the 5":"‘&, day of

FC]EM? 2024 that the contents of the above affidavit are true
and correct to the best of my knowledge and belief and no part of it is

false and nothing material has been concealed theref :_:im. }
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- THE HIGH COURT OF DELHI AT NEW DELHI
% Judgment delivered on: 23.02.2015

+  W.P. (C) 6390/2014

SATYA NARAIN PRAICASH PUNJ ... Petitioner

VEIsus

UNION OF INDIA & ORS. ... Respondents

Advocates whoanpearedinthiscase:

For the Petitioner : Ms Anju Bhattacharya and Ms Elgin Matt John, Advocates.

For the Respondents :Mr Sanjay Kumar Pathak, Mr Sunil Kumar Jha and Mr
Siddharth Panda, Advocates for L&B/LAC/ GNCTD'.
Mr Dhanesh Relan with My Arush Bhandari, Advocate for
DDA.

CORAM:-

HON’BLE MR JUSTICE BADAR DURREZ AHMED

HON’BLE MR JUSTICE SANJEEV SACHDEVA

JUDGMENT

BADAR DURREZ AHMED.J(ORAL)
1. Mr Siddharth Panda, the learned counsel appearing for respondent
No.2 has handed over the affidavit on behalf of Land Acquisition

Collector (South). The same is taken on record. The learned counsel for

W.LAC) No. 6390/2014 Page lof7
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the petitioner does not wish to file any rejoinder affidavit masmuch as all

the necessary averments are contained in the writ petition.

2. By way of this writ petition the petitioner seeks the benefit of
Section 24(2) of the Right to Fair Compensation and Transparency in
Land Acquisition, Rehabilitation and Resettlement Act, 2013 (hereinafter
referred to as the “2013 Act™) which came into effect on 01.01.2014. The
petitionef, consequently, seecks a declaration that the acquisition
proceeding initiated under the Land Acquisition Act, 1894 (hereinafter
referred to as the “1894 Act”) and in respect of which Award No.
90/1980-81 dated 22/29.12.1980 was made, inter alia, in respect of the
petitioner’s land, comprised in Khasra Nos. 480/396/87 (3-12),
479/396/87 (3-12), 86 (9-12), 88 (9-17) and 67 (4-01) in all measuring 30

bighas 14 biswas, in village Masoodpur, shall be deemed to have lapsed.

3. In this case, it has been admitted by the concerned Land
Acquisition C%}Ilector that physical possession of the subject land has not
been taken. Tilis is evident from the counter-affidavit filed on behalf of
the concerned Land Acquisition Collector. It is, however, contended by
the learned counsel for the respondents that the amount of compensation

in respect of the same was deposited in the treasury, though the same has

W.P{C) No. 639072014 Page 207
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not been paid fo the land owner nor was it offered to the land owner.

4. The leamed counsel for the respondents placgd reliance on the
_ second proviso to Section 24(2) of 2013 Act, which has been introduced
by virtue of the Right to Fair Compensation and Transparency in Land
Acquisition,  Rehabilitation  and  Resettlement  (Amendment)
Ordinance, 2014 (l-lereinaf'.ter referred to as the “said Ordinance™). The

newly added proviso reads as under:-

“Provided further that in computing the period referred to in
this sub-section, any period or periods during which the
proceedings for acquisition of the land were held up on
account of any stay or injunction issued by any court or the
period specified mn the award of a Tribunal for taking
possession or such period where possession has been taken
but the compensation lving deposited in a court or in any
gccount?main'tained for this pu pose shall be excluded.”

(underlining added)
5. On a plain reading of the proviso, it is evident that its purpose is to
compute the period of five years referred to in Section24(2) of the 2013
IAct. Certain periods are to be excluded m computing the said period
referred to in Section 24(2) of the 2013 Act. The periods to be excluded
are:

(1)  the period or periods during which the proceeding§ for

acquisition ofi the land were held up on account of any

W.LP(C) Na. 6390/2014 Puage 3o f7
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by the learned counsel for the petitioner that unless and until possession is
taken, the third alternative mentioned in the second proviso does not get
triggered even though compensation may be lying deposited in a court or

m any account maintained for such purposes.

g In any event, the second proviso to Section 24(2) introduced by
virtue of the saild Ordinance has been held to be only prospective i

operation by virtue of the Supreme Court decisions m M4 Radiance

Fincap (P) & Ors. v. Union of India & Ors. decided on 12.1.2015 in

Civil Appeal No.4283/2011 and Karnail Kaur & Ors. Vs. State Of

Punjeth & Ou. decided on 22.1.2015 in Civil Appeal n0.7424 of 2013.
Y

The rights vested in the petitioner as on 01.01.2014 by virtue of the 2013

Act have not been taken away by virtue of the mtroduction of the second

proviso to Section 24(2) of the said Ordinance.

9, That being the position, the question of payment of compensation
will have to be construed in the light of the various decisions rendered by

the Supreme Court and this Court in;:-

(1) Pune Municipal Corporation and Anr v.Harakchand
Misirinal Solanki and Ors: (2014)3 SCC 183:

(1) Unionof IndiaandOrsv.ShivRajand Qrs;: (2014) 6

W.P(C) No. 6390/2014 : Puge3of7
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stay or mjunction issued by any court; or
(2) the period specified in the Award of a Tribunal for
taking possession; or
(3) such period where possession has been taken but the
compensation is lying deposited in. a court or m any
account maintained for this purpose.
d . .‘ ' .
6. The learned ‘counsel for the respondents are relying on the third
alternative inasmuch as it has been contended that the amount for
compensation has been placed in the government treasury. According to
the learned counsel for the respondents, this amounts to deposit “in any
account maintained for this purpose”. Consequently, it is urged that the

entire period during which this aniount was lying in the treasury ought to

be excluded.

7. The leamed counsel for the petitioner contends. that the newly
added proviso -does not have any application to the facts prevailing in the
present case. The question of compensation lying deposited in a court or
in any account maintained for such purposes would only arise in a case
where possession has been taken. In the present case, admittedly, the
possessio-n has not been taken This being the situation, the newly

inserted proviso has no application. We agree with the submission made

W.P(C) No. 6390/2014 Pagedof7
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SCC 564;

(iii) SreeBalaji Nagar Residential Association y. State of
Tanil Nadu and QOrs: Civil Appeal No. '8700/2013
décided on 10.09.2014; and

- (iv)  Surender Singh v. Union of Indid und Ors.: W.P(C)
2294/2014 decided 12.09.2014 by this Court.

In Pune Municipal Corporation (supra) it has been held that unless and
until the compensation was tendered to the persons interested, mere
deposit of the compensation amount in a court would not amount to
payment of compensation. This aspect has also been considered in

Gvanender Singh & Others v. Union Of India & Others: WP (C)

1393/2014 decided by a Division Bench of this Court on 23.09.2014. The
same would be the position in respect of a deposit in “any account
maintained for this purpose”. Consequently, the mere deposit in the
treasury, without being offered or tendered to the persons entitled would

" not ipso facto amount to payment of compensation.

10. As sucli;, in the present case, neither physical possession of the
subject land has been taken nor has any compensation been paid to the
petitioner. The Award was made more than five years prior t the coming

into force of the 2013 Act. No period is hable to be excluded inasmuch as

the second proviso, which has been newly inserted by virtue of the said

WPIC) No. 639072014 Page 6 af7
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Ordinance, is not applicable, as indicated above.

11.  As a result, the petitioner is entitled to a declaration that the said
acquisition proceedings initiated under the 1894 Act in respect of the

subject lands are deemed to have lapsed. I is so declared.

12.° ‘The WritE petition 1s allowed to the atoresaid extent. There shall be

| ;
no order as to ¢osts.

BADAR DURREZ AHMED, J

SANJEEY SACHDEVA, J

FEBRUARY 23, 2015
n -

WPLC) No. 6390/,2014 - Puge7 of7
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DATE OF HEARING: 23.02.2015

N THE KIGH CQURT OF DELHIAT NEW DELMI
W.P.{C) 6330/2014

N THE MATIER OF:

SATYA NARAIAN PRAKASH PUN| e PETITIONER
VERSUS
UNION OF INDIA & ORS. . wrr RESPONDENTS
INDEX
S NO. |PARTICULARS | AR ‘COURT
[ . _ . FEE
1 Counter #fi davit on benali of respondent | 2.5 |
MNo. Yand 3, ' |
2 Reply affidavit on behaif of resgondent | 58
INos.‘ 1 ad 3 w0 the spplication for |
intesim relief.
|

NOTE: Advance cdples of all the sbove pleadings/documents have
been served on all the parties/counse! for the paptles. There is One
petitioner represented by ore counsel and 3 respondents
represented by wo counsels,

New Delhi . FILED BY

Date: 26.02. 2018 g W
/

{SANIAY KUMAR PATHAK}
ADVOCATE [E. NO. Df1125/1935)
For the RESPONDENT ND.2&3.
B-1, Lawyers Charnbers,

0, Deen Dayal Upadivfay Marg,
Rouse Avenue, New Delhi-210002
Mok No. 5910770311

Y

denk: GTILA 741022 4p )

AHNGXUQE;
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IN'THE HIGH COURT OF DELHI AT NEW DELH!
W.P.[C) 8390/2014

N THE MATTER OF:

SATYA NARAIAN FRAK ASH PUN! .. PETITIONER
VERSUS

UNION OF iNDIA &ORS,. o RESPONDENTS

COUNTER ARFIDAVIT ON BEHALF OF RESPONDENT NOS.
1AND 3

|, Vivek Kumar Tripathi $fa Shri M.S. Chaudhary, aged about 43
years, presently working a Additional District Magistrate-
cum-Land Acguisition Collector (New Delhi) at O.C. Office
Complex, 122, Jam Nagar House, Shahjahan Road, New Deli,

do hereby solemnly affirm and declare & under:

That | 8m presently working © my officiai capacity with Govt.
of NCT.of Deihl and | have gone through the averments made
b the writ petition under reply ad aso e records pertaining
(7] tbe prasent case and have made mysalfl conversant with the
facts and circunsténr.es af this case and }am competent and

authorized 1 swear and.fﬁle the present affidavit on behalf of

the respondents Nos. atd 3

That the answering respondents arw fling this short colnter
affldpvlf' and are replying only o such contents of the petition
& are relevart & thk stage © controvert the primary
averments made in the writ pamion‘. However, the apswering
srespandents crave leave of this Hon'ble Court o file det;iled
counter affi davit/additlonal affidavit /documents, f reduired

or so directed & later stage by this Hon'ole Court.

62
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That the petitigner have fled this' writ petition i respect of
the land ‘comprised i Khasta Nos., 480/386/87 (312},
479/396/87 {3-12), 8 (3-12), 8 (317) and 67 (4-01) total
maasuring 30 bigha 14 biswa situsted h the revenue estle o
vilbge Masocdpur seeking 2 declaration that acquisition

proceedings i respect of the said khasra Nos. vide notification
dated 23.00.1965 issued under Saction 4 o the Land
Asquisition Acy 1854 (for short "1h.e' Ok At} and declaration

doted 26101958 issued under Section 6 of the of the O A
.;nd Award No. 50/1980-81 dated 22/25.12.1980 are deemed
o have lapsed b view of the provisions of Section 24(2) o
*the Right © Fair Compensation And Transparency b land
Acquisition Rehzbilitation And. Resettiement  Act, 2013* (for

short “the New Act”) ind for seeking consequent fal reifef.

That at the ouser, the answering respondents deny eacn and
gvery averments made b the writ petition and nothing
contained therein should be deemed o be admitted unless

specifically admitted hereinafter.

That khe petitioner has not come to this Hon'ble Court with
clean hands and are guilty of suppressto varl suggestio faisl as
the petitioner has not disclosed marterral frrs before this
Hon'ble Court and thus, the petitioners are not entitled tc any
relief much kss any discretionary relief from this Hon'ble
Court. As per the possession proceedings dated 29.12.1980,
the possession of theland In guestion was agt taken due W
stay from this Hon'ble High Court. The said stay was granted by
favour of the petitioner in an earliér writ petition being WP,
{C} No.1802/1920 wi_f:ht wat filed by the petitioner challenging
the, present ac quisition proceedings. The said writ petition was
heard and disposed of along with the bateh of writ petitions

chalienging  vaious z-thuis':tion proceedings  including the

63
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present one, lead case being Roshnara Begum Vs. UDH & Ors.
reported in AR 1995 Deini 206, The challenge o acquisition,
however, had falled and the said wiit petitions were dismissed
vide judgment and order dated 14.12.1995. The sad judgment

was taken Info appesls oefore the Honble Supreme Court

which sppeals were also dismissed videfudgment o7 the

Hpn'ble Supreme Court i Murari Vs.UOI rep orted by {1997)1

SCC 15. The compensation amount in respect of the subject

I

land had, however, already been sénk to the. revenue deposit

en 23.08.1981. ' P>

That the present writ petition under reply & liable to be
gismissed on the ground of delay. and latches. As the

notificati on under sgction 4 of the Oid Act was issued on
23.01.1965 mh&ch was feflowed by declaration under section §
issuad on 26121966 and thereafter, Award No. 90/1980-81
was made on 22/29.12.1880. The pefitioner has approached

ths Hsn‘lgie Court after such 3 long lapse of time and that too

< after his challenge to acquisition praceedings having falled in

the year 1995, Even nthenvise,' the weit perition & lable © be
dismissed also fdr the reason that & raises disputed questions
of facts which cannidt be adjucicated upon in the present wrg

petition,
1

. That the subject land comprised & Khasra Nos, 480/396/87 (3-

12), 479/396/87 {3-12), 8€ (9-12), 88 {9-17) and 67 {4-01} tota!
measering 30 bighs M biswa situated n revenue estate of
village Masoodpur New Delh/ was notified vide notificatipn
dated 23.01.1965 issued under Section & of the Old Act which
was follswed by declaration lssuad under Section B lssued on
26101968 and Award No90/1980-81 was alss made ch
23121980 with respect & the acquired land Ircuding the

subject land.

64
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That & ;- .ega‘_ds status of possession and compensaition, it is
humbly submitted that, a5 stated above, the possession of the
fand in quest.ion. vas not taken pue to stay form this mon'ble
High court in W.P{C} Ne. 1802/1380 and the compensarig:l

s

amount was sent 1o revenue depasit.on 28 031981,

That the petitioner has admitted that hés aforesaid earlier wint
petiton was decided by this Hop'bie Court n terms of the
détalled order dated 14-12-1995 passed I the case of
Roshanara Begum Vs UQIE Ors reported a5 AR 1836 Delhi
206, whereby this Hon'ble Court had‘ declined o quash the
acquisition proceedings. it & further the case of the petitioner
that i the writ petition bearing No0.1280/1980, this Hon'ble
Court gave liberty to the petitioner to make a representation
o the Government Authorities for de-notification and thus, he
* claims m have made a representation,

That froml the sbove submissions, k'is evident that the
posse:slnn of the land of ithe petitioners couid not be taken in
view of the. stay ordef iggranle.'d by this Hor'ble Court but
compensation “was sentjtc Ravgnue Oeposit. It & humbly
submitted that present r.-:?ase i covered by the maxim “Actus
Curse Nemidgm Gravabit” ie. an act of the Court should
prejudice no one”, Even otherwise, in view of the newly added
proviso 1 Section 24 {2) of the New Act by way of “the Right
to Fair Compensation Ard Transparency h Land Acquisition
Rehabilitation And Resettlement (Amendment) Ordinance,
2014 {for short “the Ordinance”) the perlod of stay has to be

excluged Wl fe ¢ alc ula tihg deofs five v & ars or more as
N —— = "7 R (i
contemplated under Section 24{2) of the New Act. The second

provise 0 acﬁamlm Or_d‘i;;c-e_ aft; tr‘me proviso o Section

24[2) reads s follows:

B ‘;ﬁ-rt;\l.r-i._rlied furthee-that n computing the perod referred
t in this sub-sectlon, any period & periods during which
the proceedings for acquisition of the land were heid up

on account of any stay or Injunczion issued by aay coun

6S
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“(at)
orithe pericd specified in the award of & Tribundl for
taking possession or sych period where possession has

been taken but the compensation dying deposited it a
court o in any account maintalned for ths purpose shal

be excluded.”

Ill That I view of the above, 1 5 submitted that Saction 23 (2) of
the New AcT b neither attracted nor can be applied h the facts
of this case and thus, the presepl Acguisition proceedings
canngt be deemed to have lapseq qua the fand of the
petitioners.,

That in view of the above,-tm present writ petition & lable o
be dismissed with costs. The judgment relied upon by the

pEtitioner & not applicable i the facts and circumstances of

ethas case. I 5 humbly submitted that there can be no quarrel

o0
bﬂ‘ ¥ onlegal proposk ions but judgments cannot be read 38 statutes

o
Q\iﬁb‘“ 34d have 0 e seen b the context of facts and circumstances

.p"“,,{-) =
AM inwhichthe sarmeweredelivered.

Prayers made  the wrt petitions are misconced ved
false and wrong and are demed and are opposed 1 be
gr:mted.‘lt b Benled that the petitioner § entitled o any relief
2 claimed. or dtherwise. On tLe-contram the writ pethion
under rephy & Iia’a‘I‘e to be dismissed wih costs. It B praved

accordingly. 3’5

DEPONENT
VERIFICATIGN g
Verified & New Deli on this 1hd) TLD dRf February, 2015

that the contents of paras 1to 12 of this aifidavit are tne and
|ﬂd belief based on available records

'“M'm“w’"' . %0 FEB 206 DEPONENT

Hyee beea read ‘WM'A_'

mmdowwu_hu;‘ e |
Sy ¥
Ot Commlsieny; Doty
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6
N THE AIGH COURT OF DELHI AT NEW DELHI
W.P.(C)6380/2014
N THE MATTER OF:
SATYA NARAIAN PRAKASH PUN) wee PETITIONER
VERSHS
UKION CF INDIA & ORS. .. RESPONDENTS

REPLY. AFFIDAVIT CN BEHALF OF RESPONDENT NCS. 1
AND 37O THE APPUICATION FOR INTERIM RELIEF.

| Viven Kumar Tripathl Sfo Shri MS. Chaudhary, aged about
&3 years, presently working a5 Additional Distrcr Magistrate-
esm ~Land Acquisition Collector {New Delhi} & DL. Office
Complex, 12/}, Jam Nagar House, Shahjahan Road, Naw Defhi,

. do hereby solemnly affirm and declare @ under:

. That lam presently working in my official capaciy with Govt.
of NCT of Delhi andl have gane through the sverments mace
fn the writ patition and zhe application under reply and also
tf:F recods pertaining  the present case and have made
rysalf convarsant with 2 facs and dirgumstances of ih;
case and | am competent and authorized te swear and file the

present affidavit on bebalf of the respondents Nos, 1and 3,

That | am replying oply % such conterts of the application
under reply & zre relgvant at this stage and | reserve my right
v fil detalled affidavit and peoduce relevant recoras a laer

stage, I recessa-y.

That the answerng respendents haye fled, thdr accompanyliag

counter sHidavit contents wherea? are not repeated hereln for

6F
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5

the sake of .brevity and the same be read &5 part of the presem
pard & pagt of this regly affidavit.

That & the cutser, the arswering respondents deny each and
every avermsnts made in the appucatmn under reply and
nothing containe.d therean shoud be deemed o be admitted

uniess spesifically a:Imltt'!ed hereinaftes.

Thit the peritioners havef‘ not come 1o ths Hon'bie Court with
ciean hands and are gtjiféy of suppressio varl suggestia falsi as
the petitioners have ndt disclosed material facts before this
Hon'bie Court and- thus, the petitioners are npt entitled ® any
refief much less any discretionary refief from this Hon'ble
Court. The preseat writ petition under reply & liable 1o be
dismissed on the grour.fi of delay and latches. Even athenwise
the wr.{*r peu:ion k lizble ©o be dismissed alio for the reason
thna ] ratses disputed questzcns o fxts which cannot be
adiudicated upon i the present writ Remaon Averments

made 1 the counter affidavit mayke read & part of this para.

Tha 'd'-e petitioners have no case much less any prima facie
case 1 Eheir favour, The balance ¢f convenience & ds0 net b
favow & the petitioners a5 alleged or ctherwise, & i denied
that the petitioners v\laill suffer irreparable loss or Injury as

alleged or otherwisa,

. That it 5 denied that th2 application undar reply has been filec

bonafide & alleged or otherwise,

That n view o the above, the present wrt petition & dio the
applidation under reply i fiable & be dismissed with costs,

68
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Praydrs made inthe application under reply are misconceived,
false and wrong and are denied and are opposed to be

granted. &t & denied that the pefitioners are entitied o any
relief as claimed or otherwise. On the contrary, the application
under re:ipiy is fiable 1o be dismissed with costs. It & prayed

C;::‘ONENT

accordingly.

VERIFICATION: 20 FEg
< i "

Verified at New Delhi on this the day of February, 2015

that the contents of para 1to 8 of the above affidavit are true

and correct to my knowledge and belief based on records and

O 20 FEB-gg5 C‘r”é\"

(-]
ay 1 ;‘:“,Eq p®® : DEPONENT
\ \dang‘%ﬂeo L % Y T r
w0 S Vg AR T
i .Uia;..n....m&ﬁ-ﬂ" e

' 1Wiled DY su:arsm.--&--#--

. solemaly afiirmed balore me al
. Ia-onl\-un-ﬁuwl'uuluu" SL ”Dnucun.—
nat 1he conten)s of Ihe affidavit wh

" s been read & exploined 1o him a0,
P e correct 1o his MQARETS
SAN i
Oath Commissionar, Defhs
elhi High Court, Naw Delr
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N THE SUPREME COURT CF INDIA
Oy iL APPELLATE JURISDICTION

SPECIAL LEAVE FETITION (Civil) No. of 2015 .
[ORDER 30 RULE ) OF SUPREME COURT RULES, 2013}

[Against the impugned fnal order dated 23.2,2015 passed by the Hig
Court of Delhi & New-Lethi by WP () No.6390/2014)

WITHPRAYER FOR INTERIM RELIEF

WTHE MATTER OF:

DEUMI DEVELOFMENT \WTHORTY ... PETITIONER
' VERSUS
SATYANARAIN PRAKAH PUNJ & CRS. ... RESPONDENTS,
_ WITH
I A No, of 2015

An application for condonation of delay in filing
Special leave petition
WITH

iANo,_ o 2015
Al'l application far exemption from filing certified copy
of impugned order

PAPER BOOK
FOR. INDEX KINDLY SEE INSIDE

ADVOCATE ON RECOFD FOR PETITIONER: .~ SHANTANU SAGAR
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[HD EX

Farticulas

+ Office Report on Limitation

_Profdnmiz for fist Listig |

Synopsis i:and Ligt of Dites

lmpugned: final order cated

- 23.2.2015 passed by the High

Court of Dethi at New-Delhi
4n V1P {C) No.6390/2014
}

JUDGHMENTS RELIED (¥ O

A true copy of judgmet dated
12.9.2014 passed by rte Migh
Court of Delhi at New-Delhi in
WP (CIN0.2294/2014

S st

Atrue oopy of judgme 1t dated
23.9.1014 passed by the High
Court of Delhi at New- Jelbi i
W.P {{INC.1393/2014

Atrue cony of judgme it dated
12.1.2015 pased by Hin'ble
Supreme Court 1 Civil Appeal
No.4283/201

Atrue copy of judgment geted
22.1,2013 passed by Honple
Supreme Court i Civil Appeal

e 7424/2013 dso raparted

(2015}3 5CC 205 -

" Special Leave Petition ~ith Affidavit

Appendix of Section 24 of The
Right ¥ Fair Compensation and
Transparency i Land Acquisltion,
Rehabilitation and Resettlement
Act, 2013

ANNEXURE /1
Atrue typed copy o the
Notitication No.F.4(58) “44.L&H
dated 23.1.1985

ANNEXURE P2

Atrue typed copy of Netfication/
Declaration No. F.4(98)/¢4-LEN(H)
dated 26.12, 1968

7-1%

2028

29.37

38-65

66-75

7617

7880

8182

+
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ANNEXURE P73

A true typed copy of Award

bearing to, 90/80-81 dated
29.12.1930

ANNEXU RE P/4

A true typed copy of the Writ
Petition ({) Ne.63%0/2014 dated
17.9.2014 filed i the Delhi High
Court

1.A No. ' of 2015
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N FHE SUPRENE COURT OF INDIA
CIVIL APPELLATE JURGDICTION

SPECIAL LEAVE PETITION (Civily No. of 2015

[Under Order XXI Rde iy (&) of Supreme Court Rules 2013)

IN THE MATTER OF;
POSITION OF PARTIES

b High Court in this Court

Delhi Pevelopment Authority

; Through &s Vice Chairman

N4, Vkas Sadan, New Deh

' «  Respondant No.Z Petitioner
VIERSUS

1. Sh. Satya MNarain Prekash Purj
Sfo Late Sh, Pt. Kanahya Lal Punf
R/c 10, Prithvi R Road,
New Delhi - 110011
Through His Atterney Holder
Sh. Uday Punj,i
S/o Sh. Satya Narain Prakesh Pury
Rfo 55, Sultangjur Farms,

New Dethi - 114030
3 Petitioner Cont. Resp.No.1

Through, Land Acquisiticn Cellector

Tis Hazar! Courts, Delhi -110:154
i Respondent NoZ Cont, Resp.No.2

1 iDelhi Administration,

. Through %s Secretary,
Land & Building Départment,

Vikas Bhawan, LP. Estate.
New Delhi 170002 _
Resmﬂdeqt No.3 Cont. Rasp.No.3.'

A BETITION UNDER ARTICLE 136 OF THE CONSTITUTION OF {NDIA

78
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I
" The Hon'ble Chr;i-.f Justice of ndia and His Companion Judges of the
Supr'gme Cout of ndia
The Humble Pétition on behalf o the
Petitioner above named

MOST RESPECTFULLY SEW:TH: :
1. The instant special leave pet tion & directed against the find srder:

dated 23.2.2015 passed by the High Court of Dethf at New-Delht
WP (C) No.6390/2014 wheresy the Hon'ble Division Bench altowed
* the writ petition.filed by Resporident No.t and declared that the
acquisitfon proceedings b raspect of wh!ch b respect of which
o Awird Mo, 90!_1930-&‘1 dated 2?:129.;2.1193.‘0- was made, fnter alia, il
respect ¢f the petitioners {and, comprised © Khasra Nes.
430/396/87 (3.12), 479./396.87 (3-12]f &% (917), 8 (317) end 57 !
(4-01) & 4l measuring 30 b ghas 14 biswas, b village Masoudpur,
Hew Deihi are ceemed vo ha-e lapsed,
2 QUESTIONS OF LAW:
The following questiors of law arise for l<ind consideration by
ths Hortble Court,
i Whethgr mg_Ho_n'b.te High ourt erred N ignoring the proviso
Section 24{2).0f The Right t2 Fair Compensation and Transparency
in land Acquisition, Reha.t iitation ard Resettlement At 2013,
wherein the Wit Petitioner : ‘were entitled to compensation undet
the 2003 AcY '
fi. © Whether the Hon'ble High tourt emed o reading Section 24(2) of

, 2013 At in isolation of the jroviss?’
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Whether the Hon'ble High Court ves correct b declaring the

acquisition proceedings a being lapsed, wheress the same had
| pant e i

2
_ale ady attained fnaliy?

Whether the Hon'ble High Cout erréd in dectdiog the matter at the
:tige of admissson wherein rival submiss.lons on disputed guestion of
fact'f were invotved? . e

Whether the Hondle High Caut eredin excisng & extra ordary
discretionary juris¢iction and ner;by negating the land acquisition
ﬁrcceelciings which had already artained finality!

Whether the i';an‘ble Hen Court erroneously declared the
acquisition proceedings zs behg lapsed in view of the fact thx
earller wrk petition challer ging the same fand  acquisition
proceedings was dismised by the .High Court vide a detaied
judgmeﬂtl. thus the second writ petition with regard to the same

subject matter was barred?

DECLARATIONIN .TERMS QFRLLE 3(2):-

That the Petitioners have ne fifed any other petition seeking special
leave to appeal ageinst the findl judgment and order dated
23.2.2015 passed by the High Court of Delh at New-Delhi WP Ec;
No.6390/2014 before thi Court or any other tourt claiming the said

same retief,
DECLARA" QIN M E RMS OFRUE 5:-
That the Annexures P1 to P praduced alongwith the special leave

pelition are true typed as well as translated copies o the

pleadings/documents, which forn ed part of the records of the case,

in'the court below against which ordér the Spacial Leave 1 Appeal
& sought for in this petition.

i
i
i
]
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GROUIDS:
The instant Special lese Petition rests inter-alia en te

following grounds namely,

For ther the Hon'ple Migh Court emed h ignoring -the provise to

[es—————

Section 24(2) of The Right to Fair Compensation and Transparency

tn Land Acquisition, Rehabilitstion and Resettiement Act 2013,

wherein the Wit Petitioners were entitled  Compensation under

the 2013 Act.

For that the Hnnf’blc High Caurt erred b reading Section 24{2) of
2013 At in Isula?ilon o the privise and sericusly erred in deciaring
the acquisition piroceedh-gs a being [dpsad, wherens the same had
dready sraned _ﬁ_n;a_hl: %.
For that the Hon'ble High Cou terredin deriding the matter & the
stage of adllrrlssion wherein rivil submlis;ong on disputed question of
faas were involved and ihus exerclsing ks ext ordinary
discretionary jurisdiction and shereby negating the land acquisition
proceedings which had alreac: attained finality.
For that ¢ Hon'ble High Coun enone?usl;; :;eciared the acguisition
. proceedings as being iapsed in view of the fact that eartier writ
petition challenging. the sare land acquisition oroceedings was
dismissed by the Migh Court vice 2 detailed judgment, thus the
'second writ patition with resard o the same subject matter was
barred s
For that the Hon'ble High Court sﬁoul_d have a;)prel‘:iated that writ-
petitioner had nat' approached the Higp Gourt with ::"“"‘. hands and

had failed 2 give correct/miterial détails with respect to Hs tand.

46
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For tha the Honble Hish Caurt should have 2ppreciated thar the
respondent Moo had got absolutely no {Cus standi to Hie' the writ
patition, which was devoit of my rrarml, basis, fustification o
cause of action, .

For that the Hon'ble Kign Court should have apprecizted that the

2013 Act had got absolutely no spplication or relevance 1o the facts

of the present ¢age. However, U present matter is squarety
covered undar the Righ ta Fair Compens'ation and Yrarsparency in
band Acquistion, Rehabfitation ang Resettlement (Amendment)

Ordinance, 2014 belng Ordnance No. 9of 2074 dated December 31,

2014 as namsed Dy the leg slature, which gives 2 specific protection

so that malafide peritions such a the present petition do not tawe
unjust benefit of th-e Prircipal Act ard e ambit and object of
acquistion for pianned development of Daihi does not suffer,

For thet the Hon'ble High Cairt should have appreciated thet the

period spent t litigation or where the nossession could nat be taken
_ Gue w0 Ay orders of the court, the said perfod cannot be excluded

for computing the period 95 years ﬂur Bhe purpases of Section 24
of the Act of 2013 as maliclously fabricated wkhout an ka. of trutky
more particularly i view 6°the expr'es§: providons as contained in
the Ordinance that n the Principal A, f Section 24, fn sub-secton
{2, ofter the peoviso, th ﬁolow;ng provise shall be insertad,
namely:-

“Frovided furthier tat ‘n computing the perisd referced B
this sub-section, any period ¢r periods during which the proceedings
for acquisition ch-tl:e and were heid Up On ACCOURt of 2ny sta;"::r
injunction isued bylany cowt or the period specified in the_:x;;r:i

g2
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of a Tribural for taking possesden or s;r"gb_ periad whe erpa ssessio.

——— e ! .

has been taken but the compr nsation Ying depesited i & court o

h_an_y account maintained for this purpose shall fe excluded”.

— .

For that the Hon'ble High Cout should have appreciated that in the
present case -fhe amount’ ¢f corgpeqsation i respect o the
acquisition was deposited in ha treasury and thus & amounted
deposit “in any account mantalned for this purpose”, thss the
entire period during which tie amount was bying in the treasury
ought to have been excluded.

Because even ctherwise the arder of the High Court % bad in law
and liable to be set 2side by this Hon'ble Court.

For that the petitioner craves the leave of this Hon'ble Court © raxe
sach other/further grounds, §1cluding the pleadings before the High
Court, &t the time of argumelts which could rot otherwise be taken
i the present special leave getition.

GROUNDS FORINTERIMRELIEF::

For that as a consequence o the impugned order passed by the

Hon'ble High Court the alr:ady acquired lands involved in this

spedai {eave petition are decmed to have blgen released on account

o the land acqusition proce adings having lapsed; andor

. Eecat;sé the petitioner has ¢ ;:rima facle strong case on merits and
the balance ¢ convenfence les in its "favour, hence wolid suffer

ieparable ios and tnjuries f the impugned order of the High Court
$ nit stayed, % ’

MAN PRAYER::

ks tr_\ere‘fcre.: most respec fully prayed that Yolr Lordships may

graciously be'pieased tex-
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1 Grari~ Special Leave o Appez! © the petiticnér against the

' . ;Tilnal 5rée; cllated 23.2.20151passed-by-t‘he»ﬁ1gh Courrt ¢f Delhi

| at New-Delhi ih W.p ((} No.6390/2014; and/or

it.  Pass -such. other- o further order/(s) a this Kon’ble Court may
deen fit and proper in the facts and circumstances of the

case

PRA'YER FOR INTERIM RELIEF:-

i, * Pass an ad-interim ex-parte order staying the operation abd
effect of the final order dated 23.2.2015 passad by the High

Court of De’lh_i at New-Delhi in WP {C) N0.6390/2014; and/or

liv  Pass such other or further order/(s} as this Hon'ble Court may
deers fit and-pmpgr 1| t!xe fa;;ts and circumstances of e
t!;.a'se. . ' |

—

AND FOR THIS ACT OF KINDNESS THE PETITIONER A;J"\N DUTY BOUND
SHALL EVER PRAY

DRAWN & FILED BY

[SHANTANU SAGAR)
- wocate on Record for the Petitioner

Crawn On: 12.7.2015
Filed Om: 2015

+1
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N THE SUPREA.COURT OF INDIA
CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION {elivi) Mo of 2015

‘N THE MATTER OF:
Deti Cevelopment Authority ~PETITIONER
VIRSUS
Satya Narain Prakash Punj & Ors, «RESPONDENTS
CER IFICATE

Certified that the Special Leave Petition & confined only to the pleadings
before the High Court whose order & chéllenged and the other documents
relied upon T -those proceedinlg:. No additional facts, documents o
grounds which wefe not part of the records _befcre the Courts below, have
been pleaded herein Further certified that the cooles of the
decuments/annexures attached © the Spectal Leave Pesition for
consirl.{eratidn & this Hon'ble Cour were the documents/annsxure i the
Courts bekovlv. The Certificate & gi-'er: by the counsel, for me petitionar on
irstructions of the petitioner whise affidavit & filed i support of the

Srecial Leave Fatition.

ISHANTANU SAGAR]
Wdvocate onRecord for the Petitioner

HNew-Delhi
Dated: 2015
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M THE SUPREML: COURT OF INDIA
CIVIL APPELLA™E JURISDICTION

SPECIAL LEAVE PETITION € vil Now_______cf 2015
W THE MATTER OF: |
delhi Development Authority - PETITIONER
VER! S
Satya Narin Prakash Punj & Ors. -RESPONDENTS
AFF) BT

i, B.KMishra, 2ged about 47 yeas, Cmﬁnissioner tand Managemens,

DOA, Vikas Sadan, New Delhi, the caponent above named do hereby

sﬁlemniy affirth and dedare & under: .

1. Thatlam acquainteld with the faits of the case & per Information's
dertved from record and am duly aMd and competent to
depose on behalf of the petitione-, I

2 That have read c;\:er and understond the accompanying Specid
Leave Petition {parais 110 B (Peesffto F§) and the list of Dates
pages B w G}a;u the Intedocutory Applications & having
understocd the :onténu thereof, | say that the facts stated theretn
are tre and correct to the begt o' my kriowledge.

3 That the Annexises are tne typel as ».\gll as translated coples of
thelr respective originals.

4 That the instant Special leavé pertion paper-baok cortains totd

pages{ ‘}10 1}
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/2

5, Tha':t2 the facts stated in the above affidavit are true and correct to
the zbest of mv knowledge. No part of the same 1 false ang nothing

material has teen conceizled therefrom.

DEPCNENT
VEE\'IF]CATION
| f the above nemed deponent do hereby verify that the facts stated
in the above affidavit are true to the best of my knowledge and belief. No

part .qf the same s false and nothing material has been concealed

'therefrom.'

Verified at New Delhi on this 299 day of Octaber, 2015 I

DEPONENT
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVI.. APPEAL NOQ.

4544 OF 2016

N

SUPRENE

[@ SPECIAL LEAVE PETITION (C) NO. 118%6 OF 2015)

DELHI [PEV'ELO?MENI. HUTHORITY

[e

(¢

(€

e

{C

83

(@

=48

(@

{g

i :

(@

VERSUS

REENA SURI AND ORS.

WITH

CIVIL APPEAL NO,
SPECIAL IERVE PETITION

CIVIL AFPEAL NQ.
SPECIAL LEIWE PETITION

CIVIL AFPEAL NO.
SFEfI}\L LEIVE PETITION

CIVIL APPEAL WNO.
SPECIAL LELVE PETITION

~ CILVIL APPEAL WNO.
SPECIAL LEAVE PETITION

CIVIL APPEAL NO,
SPECIAL LEAVE FETITION

CIVIL AR EAL NO.
SPECIAL LIEAVE PETITION

CIVIL PEAL wO.
SPECIAL LEAVE PETITION

CIVIL PEAL NO,
SPECIAL LEAVE PETITION

CIV.CL APPEAL NO.
SPECIAL LEAVE PETITION

- CIV L RPPEAL NO.
SPECIAL LSAVEl ETITION

| CIVIIL APEEAL NO.
SPECIAL LEAVE |PETITION

{C) WO,

4545 OF 2016
{C}. wO.

4546 OF 2016

4547 oF 2016

(C) mO. 12606 OF

4548 GF 2016

(C) No. 13377 OF

4549 OF 2016
{<)

4550 OF 2016
{C) wWO.

4552 oF 201&°

{C} NO. 13350 OF

4553 OF 2016
(C) w0,

4554 OF 2016

(@) NO. 17601 OF

4555 OF 2016

(C) NO. 17603 oF

4556 OF 201§

(cy wo. 17605 Or

4557 CF 2016

(C)y NO. 17607 OF

12032 OF

KO, 13378 OF

14103 oF

17580 oF

AT OF WEHA

346685

J:tppallan\:{s )

Respondent(s}

2015]

12433 OF:2015]

2015}

20135]

2015]

2015]

2015)

2015]

2015]

2015]

2015}

20157



12
te
ie
@
A
1e
(@

bi

{3
)
i

le
@

[

B

(¢

2

CIVIL APPEAL NJ.
SPECIAL LEAVE PETITICN

CIVIL APFERL N2
SPECIAL LEAVE PETITICN

CriL APPEAL ND.
SFECIAL LEAVE PETITICN

]+ CIVIL APPEAL Hu.
SPECIAL LEAVE PETITI(N

CIVIL APPERL N,

SPECIAL LERVE PE‘TITI =]

CIVIL APPEAL NJ.

sozt.}xu"mvz PETITICN

CIVIL APPEAL N2,
SFE CIAL LERYVE PETLTION

CIVIL APPEAL N2,

SPECIAL LEWE PETITICH

CIVIL AFPEAL NJ.
SPECIAL LEAVE PETITICH

CIVIL APPEAL N
SPECIAL LENTE PETITILSN

€IVIL APPEAL N,
SPECIAL LERVE PETITICN

CIVIL APPEAL NI,
SPECIAL LERVE PETITICH

CIVIL APPEAL NJ.
SPECIAL LEAVE PETITION

CIVIL AFPEAL 113,
SPECIAL LEWWEZ PETITICM

CIVIL ARPEAL K j.

SPECTAL LEAVE PETITICH

' CIVIL APPEAL W,
SPECIAL LEAVE' PETITICN

CIVIL APFEAL WD.
SPECIAL .LERVE PE/TITICN

CIVIL APFEAL M.
SPECIAL LEAVE PETITION

388

4558 OF 2016
(G} NQ. 21351 OF 2015]

4559 OF 2016
{Cy ‘RO, 22066 OF 201%]

4560 oF 2015 °
{c) NO. 25402 oF 20151

4561 OF 2016
¢} MO. 25405 OF 2015)
4582 CF 2016

() No. ‘25407 oF 2015]

4363 Cr 2016
{C} ¥O. 25311 &F 2015)

4564 OF 2016
() KO, 25415 GQF 20151

4555 oF 2016
) NO. 25418_ oF 2315)

4566 Or 2018
[T} WO. 26665 OF 2015]

4567 oF 2016
(2) WO, 26721 OF 2015)

4568 OF 2016
(C) NC. 26722 OF 2018

4569 OF 2016
{€) NO. 27397 OF 2015)

4570 oF 2016 |
{C) "NO. 28866 OF 2015)

4571 F 2014 1
€) Mo. 30126 OF 2015]

15792 OF 2016
{C) HOi 30132 oF 2013

4573 OF 2016
(Cy N3 30133 OF 2Q15}

Ad3T4 COF 2016
{c) WO. 30136 oF 2015)

4575 O’ 2016
{C} ®O. 30139 OF 20157

g4
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V1@ SPECIAL 1EAVE PETITION

, -CIVIL APPEAL NO,
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CIVIL APPEAL HNO.

SPECIAL LEAVE PETITION

CIVIL APPERL NO,

SPECIAL LEAVE: PETITION

CIv:L APPEAL NO.

SPECIAL LEAVE PETITION

CIVIL APPERL NO.

SPECIAL LERVE PETITION

CIVIL APPEARL NO.

SPECIAL ILERVE PETITION

CIVIL APPEAL NO,

SPECIAL LERVE PETITION

CIVIL APPEAL NO.

SPECIAL LEAVE PETITION

CIVIL APPEAL NO.

SPECIAL LEAVE PETITION

CIVIL APPEAL HO.

SPECIAL I.IAVE BETITION

CIVIL APPEAL NO.

SPEC{AL LiAVE E_'ETITIDI |

CIVIL APFEAL NO.

SPECIAL LIAVE PETITION

CIVIL AFPEAL NO.

SPECIAL LSAVE PETLTION

CIVIL APPEAL NO.

SPECIAL LIAVE PETITION

CIVIL AFPERL HO

SPECIAL LEAVE PETITION

SPECIAL' 1EAVE PETITICN

Civiz.' APPEAL NO.

c) wo.

4576 OF 2016
(C) mo. 30140

4577 OF 2016
(C) ¥0. 30143

4578 OF 2016
(C} NO. 30144

4579 oF 2016

(C) NO. . 30145

4580 OF 2016
(C) NO. 30147

4581 OF 2016
{cy No. 30150

4582 OF 2016
(C} NO., 30210

4583 OF 2016
(C) NO. 30245

4584 oF 2016
() ®WO. 30726

4585 OF 2016
{C) NO. 31249

4586 OF 201le

[C) RO. 31668

4587 OF 2016

(C) NO. 31671

oF

4588 OF 2016 .

"(C) NO. 31679

4589 OF 2016
(C) MO. 32634

4580 COF 201&

€} NO. 32635

459) OF 2016
33654

4592 or 2016

QF

or

ar

2015)
2015]
2015]
2015)
2015]
2015}
20£5]
2015)
2015]

2015]

2015}

2015}

2015)

2015}

2015]

2015)

(@ SPECIAL LEAVE PEITITION (C) NOC, 2540 OF 2016]
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CIVIL APRPEAL NO. 4593 QF 2016
(@ SPECIAL LEAVE PETITION () N0.-4223 OF 2016)

CIVIL APPEAL NQ. 45%¢ OF 2016
{@ SPECIAL LEAVE PETITION (C) NO. 6359 OF 2016

L]

. CIVIL APPEAL NO. 4535 OF 2016
{¢ SPECIAL LUAVE PETITION (C) NC. 6363 DF 2016)

.. . CIVIL AFREAL NO, 4596 CF 2016 '
[@ SPECIAL LIAE PETITION (C) NO.' 7012 OF 2016]

" CIVIL APPEAL NO.
[ SPECIAL LEAVE .PETITION

CIVIL APBEAL NO.
‘|@ SPECIAL" LEAVE PETITION:

CIVIL APPEAL NO.
[¢ SPECIAL LEAVE PETITION

CIVIL APPEAL NO.
" [& SPECI AL LIAVE PETITION
'

. CIVIL APPEAL NO.
[@ SPECIAL LXAVE PETITION

4597 OF 2016.
(C) NO. 10155 OF 2016]"

4598 OF 2016
(C) NO, 10156 OF 2016]

4599. OF 2016
(C) MO, '10166 OF 2016)

4600 OF 2016
(C) NO. 10187 OF 2016)

4601 QF 2018
(Cy WO, 11964 OF 2016].

"JUDEMENT

!
KURIAN, J.
!
1. Leave graited,

2. these sbpeals have been filed by the Dalhi

o

Develppment Authority, aggrieved by the Judgment of

t.h.e l'IE“.i.Q’l:== Court sf Delhi. In the impugned Judgment,
the H.tg'l'i: Court haa  taken the stand that the land -
ncquisitifon initiated under the Land Acquisition Act,
1894, and. culn:i.n-ating' in

passing of awards on

different dates, bas lapSed in view of Section 24 of

The Right to Fair Compensation and Transparency in
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5

Lang a:quisitit.m, Rahabilitation and Resettlement
Act, 2013 (im short, "2013 act"} io zespsct of the
" lend epvarpd b"y,- t.h'.p:-'rappoﬂ:n Sweation 24 of tha ‘Aot
reada as follows - |

24, Land ac.-iguisir.ia_n procass under Act

No. 1 of 189§ shall be deemed ¢o have

lapsed in ;.csr:ain cages - (1)

Notwithstaqdin-} anything contained in thia

Act, -x.n any -cau of l'md requisition

proceedings' inditiaved under ' the Land

Acquisition Act, 1884,--

(a) where no swsrd under gection 11 of the
;aid'. I.1nd Acquisic.ion Azt has beea made,
then: all provisions of this Act ralating

to ﬂ:v[dacqmiml:.lan of compensation shall
.:pi:.l.y.‘ or

l’b,g where an award under aaid section 11
has been made, then muct proceedings ashall
:oné.{'auc'unda'z ‘the pzav.sions of the seid
Lang 'Acqila‘.l.{ticn Aat, &y iz tha ldiﬂ. A

Piu net bean rapealed.

(2} Notwithstanding anyczhing centained in
sub-sacl:ion (i), in ecaze of land
acquisition proceedings initiated under

the Land Acquisition Act. 1894, where an
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avard junder = uil.d rection 11 ha» been
made Zfive years or aore prior to tha
; cmqicmsu: of this Ast but the pbysical
pl:uc.u.ign of the lanu has not been teken
o.k tha compensatior has not bedn pa.id the
tifid proceedings shali be desmed o have
lapsed and the appropiiate Governmant, if
ie =o cheosss, shall iniviate che
proceedings of guch land acquisition

‘afyush £Ln accordance with the provisions

of this Actr

. Provided thet where an awazd has been made
and compengation .;.u :uﬁcct of a majozity
of land heldings has 1ot been depogited in
the ac:".'auat of the bemeliclaries, than, all
beneficiaried spucified in the nor.i.f.tca_cion
far ac.qu.f.:.tuaa I'undu- aeccion d c.? the said
-Zand Acquisition Act, shall ba entitled s

-cmmsctioa in ascosdance with, the

provisions of thia Act®

o It moy ba asman that nder Section 24(2) ©f tha
] L
Agt,  the procaedings iaitlsted  under the Lapgd

_&cq‘ailition Agk, 1894 ard culaminating in awasd uader

_s;mt.ion 11 of the sald Ast would lapse in .case the

-pﬂll.lllﬂﬂ aftear pasainy of thw oward has 20t bean

38
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takan within five years or more prior o the

‘commiancemant of rthe 2013 Act (9 of 2014). This Act

came inte Fores' o 01.01.2014.-  Under Sestion 24 (2)
of the 20!.]3 Act, the proceedings would alse lapse in
case the compengition has not been paid to the owners

of the land bafcre 02.01.2014.) Howevex, it is made

clear wunder Sattion 24(2) of tha 2013 Act that
]

despite such lapse, it will be opan to  the

appropriate Govocmmﬁ_t ta initiate fresh progeedings

for acquisition 'in accorgance with the provisions of

the 2013 Act.

4. Sh. Vishnu Saharya, learned counsel appearing for

the appellant-lelhi Development  Authoxity, has

submitted .that once an award has been passed, the

propo:myg vests in the Government and, therefore,

there is’ ne lapse. We ara afzaid, the contentions

razised by him cawnot be appreciatiad,

5. section 16 'of the.Land Acquisition Act, 1894
reads I'.J- .‘.allov-m “i=
"Paui'nr t;:"taka possession - Whan tha
Callector has made an award under Section
11, ke =may _i:-ak_.'e_.po..saca.é-ion of the l;.nd..
shad abaty hehein _{W“- abisolutely in
tl;u ” fG'cvnrnrnean},’ ‘Free = .f,rnm- all

encumbrance..”

39
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6. Und_ei:l‘l:he Roawe :,.p:“avision, ohice an awaxrd has been
mada by the Collactor .under Section 11 of tha Ackt,
1894, .the Collactox ‘nas to take possession of the
land and only thereupon, the land will vest in the

Governmant. free from all encumbrances. Therafore,

passing of the gaward by itself will not enable the

appellant to tals & contention that the land has
. i

automatlically vested with the Government on passing

‘ of thae award.

I
7. It is not in diapute that in all these cases, the

land has not , seen taken . possession of-by tha'

Collsctorl within five years or wmore prior ta

01.01.2014 when 'the 2013 Act came inte force.

§. In that view Of ‘the mattez, thera is no merit in

. these appeala. The appeals are, accordingly,

dismrgasad. -

No costs.
.......... o -r . .{:-- | .‘,Jo
{ KURIA}Y JOSEPH )
—S}Qﬂ"'
B ey T AT A =z A o
[ ROHINTON FALI NARIMAN )
New Delhi;

April 28, 201s
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o B CA 12(13[30

) [ORDER XXi RULE 3(1)(A)]
CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION | g8~
(Under Article 136 of the Constitution of india) _
SPECIAL LEAVE PETITION (C)No. *¥Br 2016

(Against the Impugned Judgment & Final Order dated 23._02.201§
passed by the Hon'ble Hich Court of Delhi at New Delhi in Writ
Petition (C) No. 8380 of 2014)
(WI"H PRAYER FOR INTERIM RELIEF)
Pésition of the Parties

In the High In this
Court Court
. IN THE MATTER QF:-
Y 'd " Dehi Adminisiration through Respondent  Petitioner
its Secretary, Land& Ne.3 No. 1
Building Department, Vikas
Bhawan, |P. Estate,
New Delhi’ -~ 110 002
2 Union of India through Land Respondent  Petitioner
o Acquisition Celtector, No. 1 No. 2
Tis Hazari Counrt, .
Dethi ~ 110 0c4
& VERSUS
. 1. Sh Satya Narain Prakash Petitioner Contesting
‘. . Punj, Sfo Late Sh. Pt. No. 1 Respondent
4 Kanahya Lal Pynj, No. 1

R/ 10, Prithvi Raj Road, :
New Dethi - 10 011

Through his Duly constituted
Power of Attorney Holder

Mr. Uday Punj,

Slo Sh. Satya Marain
Prakash Punj,

Rlo §5, Sultangur Farms,
New Delhi — 11) 030
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2. Delhi Development Responden
/’ Authority, through its Vice No.9 - Respondent
Chairman, Vikas Sadan, — No. 2

iNA, New Delni

To,

The Hon'ble Chiet Justice and his :
Companicn Justices of the Hon'ble
Supreme Court of India

The Humble Petition of the
Petitioners abovenamed
MOST RESPECTFULLY SHOWETH:
1, The Petitioners are filing the present Sbecial Leave Petition -

to challenge the Judgment & Final Order dated 23.02.2015
passed in Wit Petition {C) Ne. 6390 of 2014 by the Hon'ble

High Court of Delhi at New Delhi whereby the Hon'ble Court

in terms of Section 24(2) of the Right to Fair _Compénsation

and Transprecy in Lah/d Acquistion Rehatbilitattfon and
Res ettlemef ot (h |na-fte r refemnal to as the New Act),
relying upon the dgc:isions of thisl Honble Court in Pune
Municipal Cerporation & Amr. Vs, Harak Chand Mistrimal
Solanki {2014 (3) SCC 183) Sree Balaji Nagar Residential
Association vs State of Tamii Nadu & Ors [2014 (10) SCALE
388] and Union of India & Ors vs Shiv Raj & Ors [(2014) 6
SCC $64), and on the decisions of the Hon'ble High Court in
Surender Singh vs Union of India & Ors WP. (C) No.
2284/2014] and in Gyanender Singh vs Union.of India & Ors
[W.P. {C} No. 1393/2014), allowed the Peition and held that
the _acquisition  proceedi ngsm the Lang
Acqdsition Act, 1894 (hereinafter referred 1o as the: ‘Old Act')
N respect of land bearing Khasra Nbs. 480/396/87 ,
479/396/87, 83, 88 and 67 measuring 30 Bighas 14 Biswas
, situated in Village Masoodpur, Deini

2 belonging to the
Petitioners shall be deemed 1o have lapsed. The Hon'ble

43
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Court was of the view that since the Award was made on
2242.1980, which 4§ more than five years: pricr o the
commencement of the New Acl and neither physical
possession of the land has been taken nor cc‘:m'pensationl has
been paid to the Petitioneg~the acquisition proceedings
would lapse by virtue of Section 24 (2} of the New Act
That i & submitted that Mo Letters Patent Appeal o Wit
Appeal lies against the impugned Judgment,

QUESTIONS OF LAW.
The Petitioners afe filing the present Speciél L eave Petition
under Article 136 of the Constitution of India raising the

following substantial question of law, inter-alia, that:-

i Whether the Hon'ble High ‘Court did not consider that

Right & Fair Compensation and Transparency in Land
Acquisition, Rehabifitation and Resetilement Act, 2013
is prospective in operation by virtue of Section 24 read
with Section 114 of the New Act As provided under
Section 24, the effect of Section 6 of the General
Clauses Act, 1897 has been pfotected By reading
these two Sections, it is clear that Legislature wanted to
protect and save the acquisition proceéqings initiated

under e Land Acquisition Act, 18947
I Whether the Hon'ble High Court did not consider that a
Perusal o Section 24(2) reveals that it is in two parts.
The fret part relates fo a positive state of affairs namely
. the existence of award for more than five years on the
commencement of the New Act, whereas, the secontli
part lays down two negative conditions. Thus, the word
“‘or' has been used to express an alternative of the
terms/conditions. Therefore, i either of the two negative
conditions which are found to be mentioned in Section

I
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24(2).remains unfuffilled, the acquisition proceedings
cannot be held fo have lapsed. In other words, the two
negative condifions in Section 24(2) has o be read
conjunctively and as such both the conditions are
required to be fulfilled for the release of the land, This
aspect has been dealt by this Hon'ble Court in 1871(2)
SCC 54C titled as The Punjab Produce and Trading Co.
Ltd.v.C.LT, West Bengal, Calcutta?

Whether the Homble High Court did not consider that
%the intert and object of the new Legisiation does not
lappear © Tender all acquisition pending i various
‘Courts of faw 10 have lapsed, otherwise the enactment
would have provide somathing or the other in respect o
pending litigation qua acqi.iisi,-tionJ of various land?
Whether the Hon'ble High Court did not consider that
the only reason because of which the department could
not take possession of the subject land was due to
interim stay granted by the Hon'ble High Court of Delhi
firstly in respect of the land of the Respondent and then
thereafter because of the operation of thg stay order in
in respect of a large number of landovlmers whose
lands were sought fo be acquired under the same
acquisition and who had chéiien’ged the acquisition
proceedings in the Hon'ble High Court and this Hon'ble
Court. 'He interim order in respect of the same
acquisitiod was in operation when the New Act came
into effecti The department, under no c';ircums_ianc,es,
could have taken the possession of the tand. :
Whether the Hon'ble High Court did not consider that &
has been (consistently held by this. Hon'ble Court that
the scope of stay order granted i ore case of
landowners s automatically extended fo al those

ag
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landowners, I’whose lands are covered under . the
notificaticns fissued under Section 4 of the Land
Acquisition A’Ft. 1894 and that the interimorder of stay
granted in one of the matters of the landowners- would
put c‘om.r:vlete| restraint on the authorities t© proceed f
further with tpe acquisition proceedings. [Om Parkash v
Union of Indla [(2010) 4 SCC 17, Abhey Ram v Union
o India (199]) 5 SCC 421]7 ‘ :
Whéther the Hon'ble High Court has completely
ignored the Iissue involved in the present ca_s:i:a in as
much as thﬁ issue about the legistative intent in ;matters
where {1e possession of the land could not be taken
due to stay prder passed by the Courts in ch allenge o
acquisition has o be seen and interpreted by the court
in order tojgive harmonious effect to the clauses of
Section 24 {2) of the new Act This aspect of the matter
is yet fv be!conciusiveiy interpreted and adjudicated by
~ either eny High Court or t}ﬂs Hon'ble Court and only

ancillary qwestions i respect of the intefpret'ation of the
Sectior: haye been answered? .

Whether tf}e Hon'ble High Court did nbt consider that
the intent r{f the Legislature to have acquisitiion deemed
o have lapsed i certainly in réspect of those
acqmé.tion's where the authorities despite ne restraining
order havﬁ adopted a lethargic approas hin compieting
the acquisition proceedings, which necessarily shows
that the land notified for acquisition i actually not

required ?nd thus such acquisition alone would be
deemed to Nave lapsed?

i

DECLARATIONIN TERMS OF RULE 3(2):
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Petitioner states that‘ no other petition seeking leave 1o
Appeal has been fled by him against the Impugned
Judgm;ent & Final Order dated 2302.2015 passed by the
Hon'ble High Court of Delhi at New Delhi in Wit Petition (C)

No. 6390 0179'14 :

DECLARATION IN TERMS OF RULE 6t
Certified that tre ‘Annexures P-1 to P-2 produced along with

‘the Special Leave Pefition are true copies o the

pleadings/documents which formed part of the records of he
case in the Court below aganst whose orders leave to

appeal s sought for in this patition.

GROUNDS:

Leave to Appeal is sought for on the following grounds:-

A Because the Honble High Court did Mot consider that
Right to Fair Compensation and Transparency in Land
Acquisition Rehabilitation and Resettiement Act, 2013 is
prospective in o;ﬁeration by viue of Section 24 read with
Section 114 of the New Act. As provided under Sectioh
24, the effact of Section 6 of the General Clauses Act,
1;89? has been protected. By reading these two Sections,
at is clear that Legislature wanted to protect and save the
af;cquisition proceedings initiated under, the Land
Acquisition Act, 1894.

B. Because the Honble High Court did not consider that a
perusal of Section 24(2) reveals that t is in two parts. The

first part relates to a positive state of affairs namely the
existence of award for more than five years on the

commencement of the New Act, whereas, the second part
lays down two negative conditions. Thus, the word ‘of’ has

been wussd to express an alternative of. the

9%
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terms/conditions. Therefore, if either of the two negative
conditions which are found to be mentioned in Section
24(2) remains unfuffilled, the acquisition proceedings
cannot be held to have lapsed. In other words, the two
negative conditions in Section 24(2) has to be read
conjunctively and as such both the conditions are required
to%be fulfilled for the release of the land. This aspect has
been dealt by this Honble Court in 1971(2) SCC 540 titled
as The Punjab Produce and Trading Co. Ltd wv. CILT,
West Bengal, Calcutta.

. Because the Hon'ble High Court did not cpnsider that the

only reason because of which the department Could not
take possession of the subject fand was due to interim
stay granted by the Horm'ble High Court of Dehi firstly in
respect of the land of the Respondent and then thereafter
because of the operation of the stay order In in resped of
a large number of landowners whose lands were sought o
be acquirel under the same acquisition and who had
challenged the acquisition proceedings in the Honble
High Cout and this Hon'ble Court . The interim order in
respect of the same acquisitiorc was in operation when the
New Act came intc effect. The department, under no
circumstances, could have taken the poss,ession; of the
land.

. Because the Hon'ble High Court did not consideﬁ- that &

has been consistently held by this Hon'ble Count that the
scope of stéuy order granted in one case of landowners is
automatically extended to all those landowners, ‘'whose

lands are covered under the notifications -issued under

Section 4 o the Land Acquisition Act 1894 and that the
interim order of stay granted in one of the matters of the
landowners would put compiete restraint on the authorities

ag
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o proceed futher wih the acquisition proceedings. [Om
Parkash v Union of India [(2010) 4 SCC 17, Abhey Ram v
Union of India (1997)5 SCC 42
£ Because the Hon'ble High Court has completely ugnored
the issue invalved in the present case in as much as the
issue about the legisiative intent In matters where the
possession of the land could not be taken due to stay
order passed by the Courts in challenge © acquisition nas
to be seen and interpreted by the court in order to give
harmonious sffect o the clauses of Section 24 (2) of fhe
new Act. This aspéct of the matter is yet to bé concliusively
. mterpreted ‘and adjudicated by either any ngh Coun ox
'. this Hon'ble Court and only ancillary questlms ih respect
of the interpietation of the Section have beer answered.
F. Because the Hon'ble High Court did not corisftier that the
intent and object of the new Legislation does not appear
render all acquisition pending in,various Gourts of law to
have lapsed, otherwise the enactment would have
provided something or the other it respect of pending
litigation qua acquisition of various land.
0 G. Because tha Hon'ble High Court did not censider that the
' intent of the Legislature to have acquisition deemed to
.' have lapsed s certainly i respect of those acquisitions
where the autholities despite nc restraining ordel have
adopted a lsthargic approach in completing the acquisition
proceeding:, which necessarily shows that the land
notified for acquisition i actually not required and thus
such acquisition alone would be deemed to have lapsed.
H. Because in cateNa of Judgments this Honble Court has
held that the fatio of the Judgment should be applied ofly
after visualzing that the facts of the case are idehtical b

the case. A sentence from the Judgment cannot be iifted
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only to sut once own convenience. The ratio i o be
understooc in the facts of the case under which t has
been rendered.

Because the Hon'ble High Court ignored the well-settied
position of law as laid down by this Hon'ble Coutt iy a
catena of sases incuding Pandit Leela Ram v Union of
india [AIR 1976 SC 2112), UP. Jal Nigam v. Mis. Kalra
Properties Pvt. Ltd. [AIR 1996 SC 1170}, Meera Sahni v.
Lieutenant Governor of Dehi & Ors. [(2008) 9 SCC 177}
and V. Chandrasekaran v The Administrative Officer &
Ors [(2012) 12 SCC 133], that the subsequent purchasers,
who purchase the tand after the issuance of the Section 4
Notificatior: under the Old Act in respect of the land. could
not raise any challenge fo the acquisition proceedings,
wipich were accepted by the original owners without any

protest, on any grounds whatsoever. |

i Bfecause this Honble Court in the case of Southern

Eastern Coal Field Ltd Vs. State of Madhya Pradesh
2003(8) SCC 648 has elaborated the scope and
applicability of the Maxim “Actus Curiae Neminem

Gravabit' that all acts which the Court would not have,

done if correctly applied of the facts and the law.

Because in Amarjeet Singh Vs. Devi Ratan 2010(1) SCC
417 this Hon'ble Court elaborated the Maxim “Acius
Curiae Nerninem Gravabit’ has held that no litigant can
derive any benefit from meré pendency of a case in a
Court of laws, as interim order, always merges with the final

order. The fact that Writ Petition s found, ultimately devoid
of any merit, shows that a frivolous Writ Petition had been

fited The Maxim “Actus Curiae Neminem Gravabit®, which

means that act of Court shall prejudice no one, becomes

applicable in such a case. In such a situation the Court s

|00
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: Y\-&m
under obligetion to undo the wrong done 10 spary g\}x
act of Court Any undeserved or unfair advatage ¢ Be g, nﬂ_“ ﬁ»

" by a party invdking jurisdiction of the Caoirt Yy @!;M
neutralized, as the instituion ¢f ltigation canfot be

permitted o confer any advantage on a suit or from

delayed action by the act of Court.
|

8. GROUNDS FOR INTERIM RELIEF:

(i For the purpose of interim relief, the petitioners crave
leave of "his Horm'ble Court to refer fo and rely upon the
grounds "aken in the paragraph 5 above. !

(i) K s most respectfully submitted that the petitioners
believe ‘hat the petitioners have strong chances of
securing relief from this Hon'ble Court. t would sub
serve the interest of justice T the interim rélief 5
granted in favow of the Petitioners Ior ottfaerwise
irreparatle ioss and prejudice would be "caused_é to the
Petitioners. The balance of convenience is in favour of
the Petitioners. Therefore, the operation of 'the interim
order passed by the Hon'ble High Court may kindly be
stayed, curing the pendency oﬁ the present petition.:

7. MAIN PRAYER:
It & therefore most respectfully prayed that Your Lordships
may be pleased to:-
a)  Grant Specid Leave o Appeal W{he Impugned
« Judgment & Final Order dated 23.02.2015 passed by
the Hon'sE High Court of Delhi &t New Dehi in Writ
Petition (C) No. 6390 of 2014:
b} Pass such further and other ordér/s as this Hon'ble

Court may deem fit and Proper in the facts and
circumstances of the present case.
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8. PRAYER FOR INTERIM RELIEF:
a) Stay the operation of IrnpI ugned- Judgment & Final
Order dated 23.02.2015 passed by the Hon'ble High
Court of Delhi a& New Delhi in Writ Petition (C) No.
6390 of 201/4"”
by  Pass ‘such further and other order!s as 1h|s Hon'ble

Court may deem fit and pmper n i the facts and
circumstances of the present case.

FOR THIS ACT OF KINDNESS, THE PETITIONERS,
AS IN DUTY BOUND SHALL EVER PRAY.

DRAWN & FILED BY:-

@wi\a«-;-

RACHANA SRNASTAVA]
Advocate for the Petitioners

ez 3/4,

f
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N THZ SUPREME COURT OF INDIA ..,-446'{:\ \

W
SPECIAL LEAVE PETITION (C) No F 20&& O
= . .c ¥ g
IN THE MATTER Ol - - EW;GO“FT‘O
: S
Deihi Administratior through Secretary -’
Land & Building Department & Anr. ... Petilioners
VERSUS )
| Sh. Satya Narain Prakash Punj Ors. ... Respondents
? CERTIFICATE
|

Ceéiﬁed that the Special Leave Petition is confined only to
the pieaciings befoe the Court/Tribunal whose order is challenged
and the documents relied n those pleadings. No additional facts,
documents or greunds have been taken or relied upon in the
Special Leave Pefition. It i further certified that the copies of the
documents/Annexities attached to the Special Leave Petition are
necessary fo answer the question of law raised in the petition s to
make out grounds urged in the Special Leave Petition for
consideration of this Hon'ble Court. This certificate & given on the

basis of the instructions given by the Petitioners/petition authorized

by the Petitioners whose affidavit is filed in support of the Special

Leave Petition.

j/ é/ / /é- (MW\!A}

Advocate for the Petitioners
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'IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION \ '

SPECIAL LEAVE PETITION (C) No. OF 2015

‘N THE MATTER OF:-

Delni Administraticn through Secretary _ B
Land & Building Department & Anr. ... Petitioners
VERSUS

Sh. Satya Narain Prakash Punj Ors. Respondents
AFFIDAVIT
|, Pawan Pravesh, Sio Sh. Nanak Chand, aged 57 years, worklng

as Dy. Secretary {LA), Land & Bu:!dlng Department, Gowt. of Delhi,
Vikas Bhawan, New Delhi, ‘do hereby solemnly affim and state on

oath as under:-

1. That | am po'sted on the above-mentioned post and | am
conversant with the facts o the case on the basis of knowledge
derived from the racords maintained in my Department. | am the

duly authorized ofiicer and as such am competent 10 swear this

Affidavit, o 3 A,
R Ra, '.‘;. 2 g
QU Mn paqqal Leave Petition

ngﬁfqﬂ;g-@,and the List

ofEvpey
4 l?;ﬂa;sﬁoﬁd the contents
- n;ﬁ;:e basis of my

ris i s

hehdV e t
\ 'é/b ue and

[} ' /
_ &; wi& add correct to the best of my
iwzaoyb sis of knowledge derived ram
rartment no part of it 1s false and
éen—éo iceal Q&?gg{ m

CERNFED mrms
Unoens‘rmo Wp‘f:mg WE WA;?SIEL}:A n:K v O =R NG DD
DELH cwﬂ*ﬂ‘ Erose D ar WERNMENTOF N gﬂ,\ H’aﬂ"mﬁ

L'a;r PREMECOURTOF;Ngm
COMPOUND, NEW DBLH|

NGNEDJNM PI mem:EPoM Ragister Pgr HQ\“_ IL

i m'

nothing material has
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C.A.
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C.A.
C.A.
C.A.
C.A.
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‘N0.12079/2016

. N0.12112/2016

"N0.12135/2016

IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICIION
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ANNExuRe 6

CIVIL APPEAL NC.12076 OF 2016

GOVT, OF NCT OF DELHI THROUGH SECRETARY,
LAND AND BUILDING DEPARTMENT

GOVIND RMM & ANR,

NO.12078/2016

N0.12081/2016
N0.12084/2016
N0.12090/2016
NQ.12097/2016
N0.12102/2016
N0.12105/2016

NO.12115/2016
No.12113/201é
NO.12122/201§!
N0.12125/2016
NO.12128/2016
N0.12131/2016
NO.12132/2016
N0.12134/2016

N0.12136/2016
NQ.12086/2016

@m@@@mmmmmmmmm@@mmmm

SLE{C)
SLP (C)
SLP (C)
SLP (C)
SLR(C)
SLP (C)
SLP(C)
SLP(C)
SLP (C)
SLP (C)
SLE(C)
SLE(C)
SLP(C)
SLP (C)
SLE (C)
SLP(C)
SLP (C)
SLP(C)
SLP (C)
SLP(C)

VERSUS

WITH
NO.36630/2016
NO.36634/2016
N0.36635/2016
N0.36639/2016
NO0.36642/2016
N0.36645/2016
NO.36647/2016
NO.36650/201¢
NO.36652/2016
NO.36657/2016
K0.36661/2016
N©O.36665/2016
NO, 36668/2016
NO.36671/2016
NO.36676/2016
N0.36711/2014
ND.36713/2016
NO.36715/2016
NC.36716/2016
NO.36640/2016

888888888843 8A888881K8 8RS8

CC. NO. 3293 OF 2016 ]

APPELLANT (S)

RESPONDENT (S}

N0.3303/2016
KO0.3305/2016
N0.3309/2016
N0.3455/2016
NO,3546/2016
NO.3612/2016
NO.3628/2016
N0.3631/2016
N0.4195/201¢
NO.4271/2016
NO0.4315/2016
NO.4326/2016
N0.4331/2016
NO.4422/2016
N0.4468/2016
NO.4497/2016
NO.5254/2016
N©.5256/2016
N0.5301/2016
NO, 6118/2016

0S
0\ M'—\):)\ -

NON-REPORTABLE

-\\‘@M /4

[ARISING FROM SPECIAL LEAVE PETITION (C) NO.36628 OF 2016]
[ARISING FROM SPECIAL LEAVE PETITION (C)

gy
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C.A.
C.A.
C.A.
C.A.

C.a

C.A,

C.A.
C.A.

C.A,
C.A.
C.A.
G2,
C.A.
C.A.
C.A.
2.5,
£ R
8.5,

" ©

C.A.

KURIAN, J.

Delay condoned.

2. Leave granted.
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N0.12081/2016 @ SLP(C) N0.36643/2016 @
N0.12095/2016 @ SLP(C) K0.36644/2016 @
@ SLP(C) NO.36646/2016 @
@ SLP(C) N0.36649/2016 @
N0, %2108 /2016 ¢ SLP {C) N0.36651/2016 @
@ SLP(C}) NO.36653/2016 ¢
. N0.12113/2016 @ S?LP(C) NO.36656/2016 @
N0.12117/2016 @ s;Lp (C) N0.36660/2016 @
N0.12120/2016 @ SLP(C) NO.36663/2016 @
N0.12123/2016 @ SL? (C) N0.36666/2016 @
N0.12127/2016 @ SLP(C) K§0.36670/2016 @
¥0.12130/2016 @ SLP(C) NO.36675/2016 @
N0.12133/2016 @ SLP(C) NO.36712/2016 @
NO.12129/2016 @ SLP (C) N0.36672/2016 @
§0.12126/2016 @ SLP(C) NO.36669/2016 @
N0.12124/2016 @ SLP(C) NO.36667/2016 @
N0.12121/2016 @ SLP(C) NO.36664/2016 @
N0.12119/2016 G SLP(C) N©.36662/2016 @
NO0.12116/2016 @ SLP {C}) NO.36658/2016 @
N0.12074/2016 ¢ SLP(C) N0.9643/2016

JUDGMENT

8 88 8888888888 88 8888

NO.6138/2016
NO.6179/2016
NO.6459/201¢
N0.6552/2016
N0.7720/2016
NO.7729/2016
N0.7956/2016
NO0.7969/2016
NO.7990/2016
NO.8001/2016
NC.B014/2016
N©0.8051/2016
N©C.8065/2016
NO.8070/2016
N0.8074/2016
NOC.8151/2016
NO0.8638/2016
N0.9218/2016
NO.11431/2016

3. It is brought to our notice that the appeals en

identical issues,

filed by the

Delhi

Development.

Authority have already been dismissed by this Court.

Therefore,

reserving

the liberty

for £fresh

acqguisition within a period of one year granted in

the said appeals; these appeals are also dismissed.

gz

|06
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3k 4. Pending applications, if any, stand disposed of.

5. No costs. st i) Sy % e

....................... J.
[ KURIAN JOSEPH ]

o wieie u e e e B UL

[ ROHINTON FALI NARIMAN )
NEW DELHI;
DECEMBER 08, 2016.

O
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-

0F



i

412

\OHQ

IN THE SUPREME COURT OF INDIA

ol | INHERENT JURISDICTION
REVIEW PETITION (Civil) No. O1&~3
| N

CIVIL APPEAL NO.4590 QF 2016
[Under Order XLVII of Supreme Court Rules 2013]
IN THE MATTER OF:

¢ Delhi Development Authority
‘Through its Vice Chairman
INA, Vikas Sadan, New Deihi

VERSUS

Sh. Satya Narain Prakash Punj
S0 Late Sh. Pt. Kanahya Lal Punj
R/ 10, Prithvi Raj Road,

New Delhi - 110011

Through His Attomey Holder

Sh, Uda.y Punj,

S/o Sh.?_Satya Narain Prakash Punj
R/v 55, Sultanpur Farms,

New Delhi - 110030

'Union of India,

Through, Land Acquisition Collector
Tis Haza_ri Courts, Delhi -110054

Delhj Adminlistration,
Through its Secretary,

Land & Building Department,
'Vikas Bhawan, 1P, Estate.
New Delhi -110002

1
AnNexore T
of 2021 !
Petitioner
Cont. Resp.Na.l
Cont. Resp.No.2
I

Cont. Res pNo.3
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(CAUSE-TITLE IN THE CIVIL APPEAL)
IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
CIVIL APPEAL NO.A4590 OF 2016
[Under Order XX1 Rule 3(1) (4) of Supreme Court Rules 2013)
IN THE MATTER OF:
~ POSITION OF PARTIES
In High Court In this Court
¢  Delhi Development Authority

*" Through its Vice Chizirman
INA, Vikas Sadan, New Delhi
Respondent No.2 Petitioncr
VERSUS
(. Sh. Satya Narain Prakash Punj
* S/o Late Sh. Pt. Kanahya Lal Punj
R/o 10, Prithvi Raj Road,
New Delhi- 110011
Through His Atorney Holder
Sh. Uday Punj,” -
~ 8/o Sh. Satya Narain Prakash Punj
" R/o 55, Sultanpur Farms,

New Delhi - 110030 _
Petitioner Cont. Resp.No.}

72, Union of India,
Through, Land Acquisition Collector
Tis Hazari Courts, Delhi -110054

Respondent No.2 Cont. Resp.No.2
¢3.  Delhi Administration,

Through its Sectetary,
Land & Building Departmeint,
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{ Vikas Bhawan, LF. Estalc.

New Delhi -110082 . ' Al
Respondent No.3 Cont. Resp.No.3

-

A PETITION UNDER ARTICLE 137 OF THE CONSTITUTION
.OF TNDIA READ WITH ORDER XLVII OF THE SUPREME '
COURT RULES, 2013

To . -
The Honble Chief Justice of India and His Companion

Judges of the Supreme Court of India
» The Humble Petition on
behalf of the Petitioner
above pamed
MOST RESPECTFULLY SHEWETH:
1. The preseql petition under Article 137 of the Constitution of
india read with Crder XLVII of the Supreme Court Rules,
2013 is being filed seeking review of the fina! order. dated.
'28.4.2016 -passed by this Hon'ble Court in Civil Appeal
No.4590 of 2016, by which this Hon’ble Court has been
pleased to dismiss the Civil Appeal arising out of the final
judgment and order dated 23.2.2015 passed by Hon "ble High
Court of Delhi a New Delhi passed in Writ Petition.(Civil)
6320/2014, wherein the Hon’ble High Court allowed the writ
petition filed by the respondent. A true copy of the. order
dated 28.4.2016 passed by the Homble ‘Supreme Court in
Civil Appeal No.4H90/2016 is annexed herewith and marked
asANNEXURE Pf_[[l_ggg 18-25

&

2 That thJs -petition for review i being preferred by the
Petmng r-Dethi Development Authority in - light of the
liberty éranttad ‘by this Hon'’ble Court in paragr.a ph-217 of the
judgincilnl reported in (2018) 3 8CC 412 passed on 8.2.2018
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which has since been affirmed by a Constitution Bench of
this Hon’ble Court reported n {2020) 8 SCC 129 passed on
6.3.2020 titled Indore Development Authority V/s Manolear
Lal & Ors., whereby and whereunder, this Horble Court had
imterpreted Section 24 of the Right to Fair Compensation and
Transparency in-Land Acquisition, Rehabilitation and
Resettlement Act, 2013 (hereinafter referred as ‘the Act of
2013’} and overruled the Judgment rendered in case of Pune

Municipal Corporation vs. Harakchand Misrimal Solanki

reported in (2014) 3 SCC 183, as well & overruled those

Judgn{ents in which Pune Municipal Corporation (supra) has

been fé}llowed.

That this Hon'ble Court paragraph-366 . of the said

Judgment passed in Indore Development Authority’s case

{supra) (2020) 8 SCC 129, in sub-paragraph-3 clarifies the

position that the acquisition proceeding shall not lapse if any
one process out of the given two processes i.e. compensation
or possession has becn_. completed and in the instant case the
physical possession of this land was haaded over 10 the Delhi
DevéIOpment Authority by LAC/L&DB Dept., Govt. of Né’f
of Delhi, on" 21.4.2007. Para 3663 of the said Judgment of

Indore Development Authority (supra) is reproduced as

" under-

“366.3. The word “or" used in Section 24(2) between
possessior: and compensation has lo be réad as “nor”
or as “and”. The deemed lapse of land acquisition
proceedings under Section 24(2} of the 2013 Acr'rgkes
place where due to inaction of authorities for.:‘ﬁve
years or more prior © commencement of the saia‘g. Act;

the possession of land has not been 1aken: nor

@



416

‘c:ompensatf.aﬂ has been ;vai.d. In other words, in case
_possession has been taken, com pensation has not been
paid then there is no lapse. Similarly, if compensation
has been paid,.possession has not been taken then
there is ne lapse”

A true copy of the judgment dated 6.3.2020 passed by
this Hon’ble Supreme Court reported in (2020)8 SCC 129 is
annexed herewith and marked as ANNEXURE P/2[Pages.
26201 1 '
“That: it is most humbly submitted that the dispute pertainij to
the 'land comprised in 'Kh:asra Nos. 67, 86, 88, 479/396;%87,
480/396/87 admeasuring 30 Bighas 14 Biswas situated inithe

Revenue Estate of Village Masoodpur, New Delhi.

5.-That on 23.11965; the atoresaid land was notified for

acquisition under section 4 of the Land Acquisition Act, 1894
vide Noftification No.F.4(98)/64-L&H" ‘dated 23-01-1965
published in the Delhi Gazette, Part IV, Dethi Administration
01i28-01-1965, for acquisition of 4,826 Bighas 4 Biswas of
land, which also included the land of respondent No.1 for the
purﬁose_ of planned development of Delhi.
That on 2'6.12.'1968, de_'claration' under section 6 of the LA
Act bearing Notification/declaration bearing Né.F‘,4(98 Y/64-
" L&H() dated 26.1211968 was :published “in. the Delhi
Gazette, Part-IV, Delhi Administration on 16:1.1969.

That in the year ‘1980, Respondent No.! and his brother

-challenged the sdid acquisition - proceedings before - this
Hon'ble. Court by way of a Civil- Writ Petition No,
| 1802/1980, praying for quashing of the said acquisition
“\Foceedings.

2
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That the then Acquisition Collector, Dethi passed the Award

bearing No.90/80-81dated 29.12.1980 in respect of Land in

Dispute.

Tm;said writ pefition was clubbed alongwith a
batch of other Writ petitions filed before the High Court
chatienging the acquisiiion proceedings. The lead :'casc_ m the
said batch was that of Roshanara Begum Vs. UOI & Ors.

bearing writ petition No.701/1981 which were -heard and

_dismissed by the High Court in terms of the detailed order

dated 14.12.1995 passed in the case of Roshanara Begum Vs,
UOl & Ors, reported as AIR 1996 Delhi 206, and
accordingly the H'on".hlc High Court declined o quash the
acquisition proceedings by the judgment dated 14.12,1995.

That on 21.4.20_0'? the physical possession of this land was

‘handed- over to the Dethi D-éve-ldpr_ncnl Authority by

LAC/L&B Dept., Govt. of NCT of Deihi.

That on 1.1.2014; the Right .to Fair Compensation and
Transparency in Land Acquisition, Rehabilitation and
Resettiement Act 2013 was passed by the Parliament and

came into force on 1.1.2014.

. That despite the earlier writ petition of Respondent No.l’
- -having been dlready dismissed by the Hon’ble High Court,

howevgr on 'the same set .of facts and.pleadings' the
rcsponiélcnt No.l challenged the same land acquisition
'procet;idings.in resp_ect:of which award had alkeady been
made by filing writ petition being W.P (C) No.6390/2014 in
the Hon'ble High Court of Delhi. praying for the following
relief:-

“A  Issue a writ of Certiorari or any other writ, order or

direction in the nature thereby quashing the
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Notification No.F.4(98)/64-L&H dated 23-01-1965
under’ section-4 of the <iland acquisition ach
Notification/declaration under Section 6 of the Land
A'cquisition Act bearing No:F4(98)/64-L&H(i ) dated
”6 12.1968 and aiso further quashing the Award
beanng, No. 90/80-81 dated 29.12. 1980 in respect of
_the petitioners’ land which bore khasara Nos. 67,
8§, 479/396/87, 480/396/87 and 88 total measuring
" bearing No. 30 bighas 14 biswas, situated within the
revenue cst:ate. of village Masoodpur in' the Union
* Teriritory of Delhi and ‘declaring. that the proceedings
u_ncicr Land Acquisition Act, 1894 shall be deemed to
have lapsed by operation of section 24 (2) of The Right

" to Fair ‘Compensation And Transparency in Land

. Acquisition, ' Rehabilitation And Resettlement Act, -

20135
B." Issue a writ of Mandamus or any other writ difecting
the Respondents to release the petitioner’s Land
bearing khasara No. 67,86, 479/396/87; 480/396/87
‘and. 88 total measuring bearing No.30 bighas 14

.. biswas, situated within the revenve estale of village

Masoodpur in the. Union Témitory of Delhl, from
‘acquisition; and

C. - Pass such other or further order(s)-asmay be dee}ned

" fit and- prioper in facts and circumstances of the. :pfés,cht

case”.

That on 31122014, the Right. to"Fai_r Compensation and -

Transparency  in Land  Acquisition, - Rehabilitation ~ and
Reseltlement ‘(Am'endmem) Ordinance; 2014 -Seihg
Ordinance No.9 of 2014 dted December 31, 2014, as passed

14
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by the Legistature, which gives a specific protection so that
malafide petitions such as the present petition do not take
unjust benefit of the Principal Act and the ambit and object
of acquisition for planned development of Delhi does not
suffer. E

That the Petitioner-Respondent No.2 (in High Court) flle(i its
detailed counter-affidavit rebutting in toto each and ex@cry
incorrect averment made in the writ petition and s’peciﬁciﬂ!y

stating that the case of the respondents was nol covered under

the 2013 Act and their claim besides being hopelessly barred

by fimitation was not maintainable in the eyes of law.

That on 23.2.2015, the Hon'ble High Coutt after relying

upon the Judgment passed by this Hon'ble Court in Pune
Municipal Corporation and Anr v. Harakchand Misirimal
Solanki and. Ors; {2014) 3.8CC 183, and similar other cases
allowed the Writ Petition filedby the Respondent. The para

5 of the Judgment passed by the Hon’ble High Court:in Writ

Petition can be read as under-

... Without going into the controversy of physical
possession, tnis much is clear that the Award was
made more than five years prior fo the comencement
of the 2013 Act and the compensation has also not
been paid. The necessary ingredients for: the
application of Section 24(2) of the 2013 Act as
interpreted by, the Supreme Court and this Court in the
following cases stand satis Jied:-

(1} Pune Municipal Corporation gnd Anr v,
Harakchand Misivimal Solanki and Ors: (2014) 3
L R A
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That, being aggrieved by the Judgment and finding of the

_Hon'ble High Couirt, the petition € ‘preferred to fike Special

Leave to Appeal (Civil) No. 32635 of 2015, subsequeritly
converted o Civil 'Appea} N0.4590/2016 wherein this

‘Hom’ble Court vide order dated 28.4.2016 did not interfere

with the .decision of the Hormble High Court' which was
passed- by relying '.lip_on .'the Decision rendered - Pune
Municipal 'C;}rpor_ation (supra) case and similar other cases.
That the Constitutional Bench of this Hon’ ble Court vide it's

Judgment dt. 6.3.2020 in Indore Development A uthority case

© (supra) overruled the Judgment passed in Pune Municipal

Corporation Case (supra) and the judgments of all the other
cases where the Punc Municipal Cbrporation case. {(supra)

was relied upon. The effect thereof is that the dismissal of the

10 ¢ pect ‘al leave petition ought © be reviewed and ‘the Judgment

18:

and,_ order. of the Hon’ble ‘high Court is déserved to quashed
and set aside, particularly in view of the fact that the facts of

the individual cases were not-looked into by thé Hon'ble
High Céourt as well as by this Hon'ble Court.
That, s most respectfully submitted that, this Hor’ble

Court 'in its Judgment in case -of Indore Development

Authority Vs. Shailendra (deady Th. LRs; (2018) 3 SCC 412
“dififered with the Judgment given in case of Pune Muriicipal

Corporation(supra) ¢as¢ and referred the matter to the larger
bench for interpretation of said Section 24 of ‘the Act of
2013". In this judgment-at para no. 217 this Hogble -court

-hgd specifically held that, the decision rendered on the basis

of Pune Municipal Corporation (supra) are open to be

reviewed in ppropriate case on the basis of this decision.

Para 217 of this case ‘can be read as under-

6
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w... The decision rendered in Pune Mupnicipal
C’zprporqzion (supra), which is related to Question
NE 2] and other decisions following, the view taken in
P;me Municipal Co:ﬁoration (supra) are per
incuriam. The decision in Shree Balaji (supra) cannof
be said to be ldying down good law, is overruled and
other decisions following the said decision (o the
extent they are in conflict with this decision, stand
overruled. The decision in DDA v. Sukhbir Singh
(supra) is partially overruled. lo the extent i is
contrary w ths decision. The decisions rendered on
the basis ¢f Pune Municipal Corporation (supra) are
open o be reviewed in appropriate cases on the basis
o this decision..” :

The above said decision of Indore Devclopment Authority

Vs. Shailendra (dead) Th., LRs; (2018)'3 SCC 412 has been

- affirmed -by the Constitutional bench of this Hon'ble Court

in Indore Development Auwthority Vs, Manohardal; 2020 sCC
OnLine SC 316 and on the basis thereof the présent pctltlon
for review is bcmg filed.

That the petitioner most respectfully submits that it has not
filed any other petition seeking revlew!reconmdcranon of the
final order passed by, this. Hon’ble Court in Civil Appeal
N0.4590/2016 either before this Hon’ble Court or any other
court, claiming the ‘Isaid same relief.

The instant Review Petition rests inter-alia on the following

10

.grounds namely,
A, Because this Hon’ble Court vide the Judgment dated

6.3.2020 passed in in Indore Development Authority case
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(supra) overruled the- Judgment passed in Pune 'Munici-pal
Corporation Case and the judgments of all the other céses
where the Pune Municipal Corporation case (s:upra) ;vas
relied upon. I

-ﬁecéusc the Hon’ble High Court interpreted section 24 (2) of
‘the Act 02013’ and decided the matter on the basis of Pune
Municipal Corporation (supra) case and this Hon’ble Court

differed by the said decision in the case of Indore,

Developme'nt'-A‘uthority Vs, Shailendra. (dead)' Th. LRs;
(2018) 3 SCC 412. This Hon'ble Court while referring the
nian'te;_ to larger bench specifically held that the matters
decided on the basis of Pune Municipal Corporation (supra)
case aré open to'be reviewed.

Because the posscssion of land in this case was taker, as on

:21.4.2007- and-in accordance to the interpretation of section

v .,'24 of ‘tllué Act of 2013 in the case of Indore Development

Authority (sup_raj, the acquisition proceeding shall nat lapse.
Because the Judgment dt. 23.3.2015 passed by Hon’ble High
Court is relied upon the Judgment passed by this Hon'ble
Court in Pune Municipal Corporation (supra) and since the
E;a;é' of Pune Municipal Corporation (s;upra) in itself declared
per incuri_am hence, the judgment of Writ Court ought to -H:

- considered: afresh in accodance wilh established position in

Indore Development Authority (supra) case,

Because it could nof be properly placed m the kind nofice of

this: Hon'ble Court that the ‘Hon'ble High Court seriously

erred in reading section- 24 (2} of the Act of 2013’ in

isolation of the proyiso and seriously erred in ‘declaring ‘the

"acgquiéitipﬁ proceedings as being lapsed, whereas the same

had alrc;:f:dy attained finalily.

]
H
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Because it could not be properly placed to the kind notice of
this Hon'ble Court that the Hon’ble High Court erred in
deciding the matter a the stage of admission wherein rival
submission on disputed question of facts were involved and
thus exercising its extra ordinary discretionary jurisdiction
and thereby negating the land acquisition proceedings which
ﬁad already attained finality.

Because it could not be properly placed to the kind nolice of
this Hon’ble Court that the Hon’ble High Court erroneously
declared the acquisition proceedings as being lapsed while
the possession of the said land had already been taken.
'Becaus? it could not be properly placed to the kind notice of
this HO%}’bIC Court that the Hon’ble High Court overlooked
that resi:ondcnts nos.i-3 had got absolutely no locus standi
to file lhu wiit petition, which was ‘devoid of any merits,
basis, justification or cause of action.

Because it could not be properly placed to the kind notice of
this Hon 'bie Court thﬁt the Hon’ble High Court ignored that
the respondents nos. 1-3 having admittedly already filed civil
suit against petitioner which was dismissed for non-
prosecution and have fisrther filed writ petition with respect
1o land in qucstign for same very relief, thus the same was
not maintarnable or sustainable in facts or under the law and
hence was liable to be dismissed with costs,

Because it could not be properly placed to the kind nofice of
this Hon "ble Court that the order passed by the Hon'ble High
Court is otherwise bad in law as well as on facts and deserves
to be set aside by this Hon’ble Court.

12
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_-J. - Because ‘the petitioner hercin-is left with no other remedy

except o approach,this Hon’ble Court in its inherent review
jurisdiction .praying therein for a right to be heard.
PRAYER:-
It is therefore most respectfully prayed that Your Lordships
- may graéiously be pleased to:-
1, Review the final order dated 28.4.2016 passed by the
: Hor’ble Court in Civil Appeal N0.4590/20]16 and
allow the appeal of the petitioner and/or !
‘i, Pass such other or further order/(s) as this Hon’ble
. Court may dceﬁ] fit and proper in the facts and
circumstances of the cage.
AND FOR THIS ACT OF KINDNESS THE PETITIONER
AS IN DUTY BOUND SHALL EVER PRAY
DRAWN & FILED BY:

[SH ANTANU ;ACAR]
" Advocate on Record for the Petitioner

Drawn On:  15.2.2021
Filed On: 12.11.2021

120
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IN THE SUPREME COURT OF INDIA
INHERENT JURISDICTION
REVIEW PETITION (Civil) No. of 2021
" N
CIVIL APPEAL NO.4590 of 2016
IN THE MATTER OF:.
Dethi Development Authority ..PETITIONER
VERSUS

Satya Narain Prakash Punj & @rs, RESPONDENTS .

CERTIFICATE
Certified that the present First Review Pet-ition is confined oniy ta the
pleadings of the review petition. No additional facts,
documents or grounds which were not part of the records before
the Courts below, have been pleaded herein. Further certified that
the copies of the documents/annexures attached to the Review
Petition and are necessary to answer the questions of law raised
herein, This Certificate is given by the counsel for the petitioner

on instructions of the petiioner whose affidavit is filed in . 0

support of the first Review Petition.
{SH :

ANTANU SAGAR]

Advocate on Record for Petitioner:
New-Delhi

Dated: 12.11:2021
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IN THE SUPREME COURT OF INDIA
INHERENT JURISDICTION

REVIEW PETITION (Civil) No. of 2021°
IN
CIVIL APPEAL NO.4590 of 2016
IN THE MATTER OF: |
Delhi Development Authority ..PETITIONER
VERSUS

J

S&tyaN arﬂm Prakash Punj & Ors. -RESPONDENTS
,.f‘u%

i * "'_

AFFIDAVIT

¢ _

Lo 1 N oo Vo am__ , the deponent do hereby solem nly a6firm

-t;h-h—' v j e | ‘”’) sf"‘}fﬂlNﬂWﬂﬁ!bi
} S‘t&tﬁ’i& ‘!‘._‘.f

. : Cu wR G
1.\‘""%:.5{ wrh the § ..mﬂi” -

1-1: penuoncr in the above

menuancd case m?d I‘amf we!lwn ‘éersant with the facts and
et B e gl
. circumstances .of ﬁ-é'ﬂ’goasc and;& :e{mpat to swear this

atﬁdavit ' . e OE

2. That T have read over and understood the accompanying
. Review Petition [par‘:as 1129 (Pagc's 1w 13) and having
undcrstood. the contents thereof, ] say that the facts stated

therein are true and correct 10 the best of my knowledge. d

3. That the. Anneixures are tue copies of their respective

Originals

4. That the _‘;Ir_lstant Review Petition paper book contains total

pages [299 . . e
5." That the facts sated in this affidavit are true and correct to

the best-of my knowledgc No part of -the same is ﬁise an'

2 m-umm;s DEPONENT
NEy /‘% | ‘p.f_.,,;ﬁwma.mm ,
x L 4 - L

122
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i

VERIFICATION
» the above nameqd deponent.do hereby verify that the facts

stated in the above affidavii are true and correct to the best of my
!

[

s-knowledge. No part of the same is false and nothing material has

been concealed therefrom. i o

: Wil : e,
Verifiedat a;. “"Q--_'-onthts 23 day of Ou%b-v; ie

DEPONENT
LW honny
S Bl R

l ol arte it o0 sty

vy BRawdiHs 0y nal

e L e

j b
- Bihdd e
| g
Moh‘:'.ﬂ??gigés"'a‘ll .'?ﬂaﬂﬁos'ﬁ 5

AT VDR SR ACH

T
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Anexure l@

IN THE SUPREME COURY OF INDIA

INHERENY JURISDICTION

IN j:Ce

CIVIL AIPPEAL NO, 4554 OF 2016 wmoiens
Suprank Courtiof india

DELHY DEVELOPMENT AUTHORITY e PETITIONER(S)
VERSUS i 080689

SHASHY KHER & ORS. . RESPONDENT(S)
AND

REVIEW PETII_I:@N(CIVZIL) DIARY NO. 27968 OF 2021

IN

CIVII APPIEAL NO. 4598 OF 20186

QR DER

Application for oral hearing of review petition (Dy.
N0.27968/2021) is rl_iejected.

The present pi:etit.ions have been filed hy the petitioner
se'ek::mg review of gorder dated 28.04.2016 whereby this Court
dismissed the civil appeals filed by the petitioner herein.

There is a delay of ‘1386 days in filing the review

petitions which has not been satisfactorily explained by the

. L
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VAY

' Having carefully gone through the peistions for review and
the papers connected therewith, we do not find any ground
warranting review of order dated 28.84.2016.

The review petitions are, therefore, dismissed on the

ground of delay as well as on merits.

RN e SEE M SPpPROTSSR | |)[} p

FH.V. RAMANA]

- d — IJ.’
[DR. DHANANJAYA Y. CHANDRACHUD]

New Delhi; |
March 31, 2022 =




430

Pranexure ‘?l%

IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
M.A. NO. OF 2023
IN .
REVIEW PETITION (C) DIARY No. 27968 OF 2021 .
IN
CA No. 4590 OF 2016

IN THE MATTER OF:
DELHI DEVELOPMENT AUTHORITY .PETITIONER

VERSUS
SATYANARAIN
PRAKASH PUNJ & ORS. ...RESPONDENTS
INDEX
[s.NO PARTICULARS PAGE NO.

l. [MA.NO.  OF2023
Applicition for recall of order dated| 1-17
31.03.2022 along with affidavit
2. | ANNEXURE A-l

A true copy of the order dated 31.03.2022 18-19
passed by this Hon’ble Court in Review
Petition (C) Diary No. 27968 of2021

3. | ANNEXURE A-2

A true copy of the order dated 28.04.2016 20-28
passed by this Hon’ble Court in C.A No.
4590 of 2016

. 4 | ANNEXURE A-3

A true copy of the order dated 23.02.2015 ]
passed by the Honble High Court of 29 -35
Delhi n Writ Petition (C) No. 6390 of
2014 !
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5. | ANNEXURE A-4

A true gopy of the order dated 15.02 .2022
passedfby this Hon’ble Court in Delhi| 36-39
Development Authority vs Pritam Kauwr
& others in R.P. (C) No. 183 of 2022

6. | ANNEXURE A5 _

A true copy of the order dated 04.1.2022 | 40 —48
passed by this Hon’ble Court in CA No.
7962 0f2022

7. | LA NO. QF2023
APPLICATION FOR CONDONATION 49 —55
OF DELAY.
8. | Vakalatnama & Memo of Appearance 56— 57
9. | Proof of Service 58

Place: New Delhi
Date: 30.01.2023

DELHI DEVELOPMENT AUTHORITY

Through

"

) VI 5

Manika Tripathy
Advocate-On-Record

Standing Counsel for DDA

429, New Lawyers’ Chambers
Supreme Court of India,

Bhagwaan Das Road,

New Dethi- 110001

Email: manikatripathy@yahoo.com
Mobile: 9811831835

[2F
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
M.A.NO. OF ' 2023
IN - |
REVIEW PETITION (C) DIARY No. 27968 OF 2021
IN
CA No. 4590 OF 2016

IN THE MATTER OF:

DELHI DEVELOPMENT AUTHORITY ... PETITIONER
" VERSUS

SATYA NARAIN

PRAKASH PUNJ & ORS. ..RESPONDENTS

AN APPLICATION FOR RECALL OF THE ORDER

DATED 31.03.2022 PASSED BY THIS HON’BLE COURT IN

REVIEW PETITION(C]VIL)DIARYNO.27968/202.II;NCA

NO, 4590 OF 2016 AND ORDER DATED 28.04.2016 P.ASSED

BY THIS HON’BLE COURT IN CIVIL APPEAL NO. 4590

OF 2016  OND/OR  CLARIFY AND/OR  GIVE

APPROPRIATE DIRECTIONS.

1O

THE HONBLE  CHIEF

JUSTICE OF INDIA AND HIS

HON’BLE COMPANION

JUSTICES OF THE

SUPREME COURT OF INDIA
THE HUMBLE
APPLICATION OF THE
PETITIONER ABOVE
NAMED

MOST RESPE CTFULLY SHOWETH:

123
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That the Petitioner had preferred the above-captioned
Review Petition against the order dated 28.04.2016 passed
by this Hon’ble Court in Civil Appeal No. 4590 of 2016.

That the above-mentioned Civil Appeal was flled before this
Hon’ble Court against the final order and judgement dated
23.02.2015 passed by the Hon’ble High Court of Delht in
Writ Petition (C) No. 6390 of 2014. The Hon’ble High
Court of Delhi in the said Writ Petition, had allowed the
"Writ Petition of the Writ Petitioners i.e. the Respondent No.
1 herein thereby declaring the acquisition proceedings
initiated under the Land Acquisition Act,18%4 Act to have

lapsed.

That it isgsubrﬁitted that this Hon’ble Court vide its order
dated 31.03.2022 dismissed the above-mentioned Review
Petition (C) Diary No. 27968 of 2021 filed by the Petitioner.
A true copy of the order dated 31.03.2022 passed by this
Hon'ble Court in Review Petition (C) Diary No. 27968 of
2021 is annexed and marked herewith as ANNEXURE A-
1 [Page No. 18 to 19 .

That it is submitted that this Hon’ble Court vide its.order
dated 28.04.2016 dismissed the above-mentioned Civil
Appeal No. 4590 of 2016 filed by the petitioner. A true copy
of the order datled 28.04.2016 passed by this Hon’ble Court
in Civil Appeal No. 4590 0of2016 is annexed and marked
herewith as ANNEXURE A-2 [Page No. 20 to 28]
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That it is submitted that the present Application is being
preferred by the Petitioner in view of the recent landmark
judgment of this Hon’ble Court in /ndore Development
Authority Vs. Mianoharlal & Ors, (2020) 8 SCC 129
(hereinafter refierred to as Indore Development Judgment)
which has finally settled the law regarding acquisition
proceedings. In the said Constitutional Bench judgment, this
Hon’ble Court has defined the ambit and scope of Section
24(2) of the Land Acquisition Act, 2013 which now governs
this field and therefore, the present Petition raises

substantial questions of law in light of the same.

The facts which gave rise to the aforesaid Review Petition

are as follows:

a.  The Notificaion No. F.4(98)/64/L&H ~ dated
23.01.1965 was issued by the Government of Delhj
under Section 4 of the Land Acquisition Act, 1894
notifying an area of land including the land of the
Respondent No. 1 in Khasra No. - 67; 86, 88,
479/396/87, 480/396/87 admeasuring 30 Bighas 14
Biswas situated in the Revenue Estite of Village
Masoodpur, New Delhi.

b. The Notification No. F.4(98)/64/L&H() under
Section 6 of the Land Acquisition Act, 1894 was
issued on 26.12.1968 by the Land and Building
Department Government of NCT of Delhi.

B The Award No. 90/1980-8! dated 29.12.1980 was

passed under Section 11 of the Land Acquisition Act,

'303
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1894 for the aforesaid land notified in the revenue

estate of Village Masoodpur, New Delhi.:

That the amount of compensation in respect of the
acquisition. was deposited in the treasury and thus it
amounted to deposit “in any account mal.:intained for
this purpose”, thus the entire period during which the
amount was lying in the treasury ought to have been
excluded. The Hon’ble High Court has specifically

noted the submissions of the petitioner authority

(respondents before the Hon’ble High Court) in this

regard.

That the physical possession of the land in Khasra No.
67, 86, 88, 479/396/87, 480/396/87 admeasuring 30
Bighas 14 Biswas has already been taken over and
handed over to the Petitioner Authority on 21.04.2007
by the LAC/L&B Department.

The Right to Fair Compensation and Transparency in
Land Acquisition, Rehabilitation and Resettlement
Act 2013, was notified by the Government of India
(herein after referred to as the 'The Land Acquisition
Act; 2013%) and came into effect from 01.01.2014.

The! Reséondents filed a Writ petition bearing W.P.
(C) No. 6390 of 2014, before the Hon’ble High Court
of Delhi, challenging the said acquisition proceedings
and sought the benefit of Section 24(2) of the Land

Acquisition, Act 2013.

|3l
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The Hon’ble High Court in the aforesaid Writ Petition
passed an order dated 23.02.2015 declaring that the
aforesaid acquisition proceeding in respect of the
subject land has lapsed. A true copy of the order dated
23.02_.2015 passed by the Hon’ble High Court of
Delhi in Writ Petition (C} No. 6390 of 2014 is
annexed herewith and marked as ANNEXURE A-3
[Page No. 29 to 35 ).

The!Petitioner herein filed a Civil Appeal No. 4590
of 2016 before this Hon’ble Court challenging the
aforesaid judgment/ order dated 23.02.2015 and the
same was dismissed by this Hon’ble Court on
28.04.2016.

In the meantime, on 08.02.2018, a Three Judges
Bench of this Hon’ble Court passed a judgment in the
case of Indore Development Authority Vs. Shailendra
(Dead) through LRs and Ors. reported in 2018 (2}
SCALE ] thereby laying down the effiect, scope and
impact of Section 24 of the Act of 2013, particularly
the proviso to under Section 24(2) of the Land

Acquisition Act, 2013_.

That thereafter, vide the landmark and c;nstitd:tional
Bench judgment dated 06.03.2020, the Hon'ble Five
Judges Constitutional Bench of this Hon'ble Court
has ﬁnallyl settied the law in the case of Indore
Development Authority Vs. Manoharlal & Ors.. AIR
2020 SC 1496. And therefore, in the wake of the

g
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newly settled proposition of law as settled by this
Apex Court, the order of this Hon’ble Cowt in the
Civil Appeal and the Review Petifion seems

unfenable in the eyes of law.

That at the outset, it is humbly submitted that, the delay in
filing the present application is unintentional and
inadvertent. The issue at hand was subject to several éyears
of litigation before this Hon’ble Court and therefori:a-, the
Petitioner could challenge the same only after the issufe was

finally settled.

That it is submitted that on 08.02.2018, a Three Judges

- Bench of this Hon’ble Court passed a judgment in the case

of Indore Development Authority Vs Shailendra (Dead)
through LRs and Ors. reported in 2018 (2) SCALE 1 thereby

laying down the effect, scope and impact ofSection 24 of

_the Act of 2013, particularly the proviso fto under Section

24(2). This Hon’ble Court held that the decision in the case
of Pune  Municipal  Corporation &  Aar. v
Harakchand Misirimal Solanki, 2014 (3) SCC 183, is per

incuriam and further held as follows:

“217. The decisions rendered on the basis-of Pune

Muricipal Corpn. are open io be reviewed in

appropriate cases on the basis of this decision.”
That thereafter, the questions raised therein were again
referred for adjudication by a larger bench of Five Judges
Constitutional Bench of this Hon’ble Court. Vide judgment
dated 06.03.2020, the Constitutional Bench has settled the

Contradictory and fallacious interpretation of Section 24 of

i
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the Land Acquisition (New) Act and has overruled the Pune

Municipal Corporation and Anr v. Harakchand Misirimal
Solanki and Ors: (201 4) 3 SCC 183.

The Constitutional Bench of this Hon’ble Court has-fjﬁnally

settled the law in the case of /ndore Development thereby

laying down the effect, scope and impact of Section 24 of

the Act of 2013, by holding that Section 24 of the Act of

2013 does not revive stale and time-barred claims and does

not reopen concluded proceedings. It was held by this
Hon’ble Court that:

“.562. Resultantly, the decision rendered in

Pune Municipal Corpn. is hereby overruled

and all other decisions in which Pune

Municipal Corpn. has been followed, are also

overruled. The decision in Sree Balaji Nagar

Residential Assn. cannot be said to be laying

down good law, i overruled and other

| decisions following the same are also

overruled. In Indore Development Authority v.

: Shailendra, the aspect with respect to the

proviso to Section 24(2) and whether “or” has

to be read as “nor” or as “and” was not

placed for consideration. Therefore, that

decision too cannot prevail, in the light of the

discussion in the present judgment.

The Hon’ble Apex Court further held that:

34,
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“366.3 The word 'or’ used in Section 24(2)
between possession and compensation has to
be read as ‘nor’ or as ‘and'. The deemed lapse
of land acquisition proceedings under Section
24.2) of the Act of 2013 takes place where due
to inaction of authorities for five years or more
prior o commencement of the said Act, the
possession of land has not been taken nor
compensation has been paid. In other words,
in case possession has been taken,
compensation has not been paid then there is
no lapse. Similarly, if compensation has been
paid, possession has not been laken then there

is no lapse.

That since in the instant case the compensation has
been paid and even possession has been. taken of the
major portion of the land, the instant case is covered
by the Indore Development Judgment. Tt is subr’hitted
that the amount of cdnlpensation in respect é)f the
acquisition was deposited in the treasury and tihus it
amounted t© deposit “in any account maintained for
this purpose’, thus the entire period during which the
amount was lying in the treasury ought to have been
excluded. Apart from that, even the physical
possession the land comprising n Khasra No. 67, 86,
88, 479/396/87, 480/396/87 admeasuring 30 Bighas
14 Biswas has already been taken overl..and' handed
over to the Petitioner Authority on 21.04 2007 by the
LAC/L&B. Therefore, the instant case s:atisﬁes both

135
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the ingredients of the Indore Development Judgment
(supra) and hence the order of the Hon’ble Court

deserves © be set aside.

That it is submitted that this Hon'ble Court in its
aforementioned judgment restricted landowners to ?se.-ek
invalidation of acquisition proceedings merely because the

mode of deposit of the compensation amount was i the

treasury instead of the Court and held as follows:

“200. ..Section 24(2) deals with the expression
where canlrpensan'on has not been paid. [t
woudd mean that it has not been t:endered Jor
payment under Section 31(1). Though the word
‘paid’ amounts to a completed event however
once payment of compensation has been
offered/tendered under Section 3I(1), the
acquiring authority cannot be péna{izéd Jfor
non-payment as the amount has remained
unpaid due to refisd o accept, by the
landowner and Collector is prevented from
making the payment. Thus, the word ‘paid’
used in Section 24(2) cannot be said to include
within its ken ‘deposit’ under Section 31(2).
For that special provision has been carved out
in the proviso to Section 24(2), which deals
with the amount to be deposited in the account
of beneficiaries. Two different expressions
have bene used in Section 24. In the main part
of Section 24, the word 'paid’ and in its proviso

‘de pusited’ have been used”

%
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It was further held that the word ‘paid’ used in Section 24
of the Act of 2013 would operate within the same meaning
given to the phrase ‘tender of payment’ in Section 31(1) of
the Act of 1894. The word ‘deposited’ as used in Section
31(2) of the aforementioned act is not included within the
meaning of the words ‘paid’ under Section 24 of the Act of
2013 and ‘tender of payment” under Section 31(1) of the Act
of 1894 because the aforementioned words carry diffierent
meanings and cannot be used interchangeably. Under

Section 24(2) of the Act 0f2013, the words ‘paid/tender® do

not necessarily mean that the compensatory amount should

be ‘deposited” in Court, as has been provided in Section
31(2) of the Act of 1894. If the compensatory amount is not
depositedi in Court as mandated by Section 31(2) of the Act
of 1894, fthe same does not result in the lapse of acquisition
proceedings under Section 24(2) of the Act of 2013, The
only appropriate consequence due to the failure of such
deposit may be an elevated rate of interest in accordance
with Section 34 of the Act of 1894. Thus, the payment
tendered, lying deposited i the treasury in the names of the

claimants as envisaged under the proviso 1o Section 24(2)

 of the Act of 2013 can be treated as ‘payment made 10 the

claimant’.

This Hon’ble Court failed to appreciate the correct/

interpretation of the effiect, scope and impact of Section 24
of the Act of 2013, in particular, the proviso to Section 24(2)

on the payment of compensation in fieu of the acquired land.

. The Petitioner in the present case has already validly and
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legally takén poésession of the subject land vide possession
proceedings and has deposited the assessed amount of
compensation in the names of the Respondents in lieu of the
acquisition so made vide cheque submitted to the L&B
Department, New Delhi. This, therefore, satisfies the
condition mentioned by the legistature in Clause 18 of the

statement of objects with respect to the provision under

‘Section 24(2) and this Hon'ble Court has failed 10

appreciate the same. The statement is reproduced hereunder:
“18. The benefits under the new law would be
available in dll cases of land acquisition under
the ILand Acquisition Act, 1894 where award has
not been made or possession of land has not

been taken”

That it is further submitted that this Hon’ble Court has
reiterated the observations made by the Constitutional
Bench of this Hon'ble Court recently in its .order dated

15.02.2022 in Review Petition (Civil) No. 183/2022 in case

titled as Delhi Development Authority vs Pritum Koaur &

others. In the said case, in the Review Petition, the Hon"ble
Apex Court while relying on the Constitutional Bench
judgment, has passed similar orders as are being sought in
the present application and has recalled the order of this
Hon’ble Court passed in the Civil Appeal. The Civil Appeal
in the said matter has been restored and has been directed to
be listed for hearing on the basis of the judgment passed by
ble Court in Indore Development Authority v.

Lal (2020) 8 SCC 129. A true copy of the order
1.02.2022 passed by this Hon’ble Court in Delhi

38
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Development Authority vs Pritam Kaur & others in R.P.
(C) No. 183 of-2022 is annexed herewith and marked
AN NEXURE A-4 [Page No.36 to 39].

" That in the case of DDA versus Damini Wadhwa bearing

Civil Appeal No. 7962 of 2022 titled Delhi Development

Authority decided on 04.11.2022, the Hon’ble has held as

under-
“As per the settled position of law, Agreement o Sell
by itsel f does not confer any right, title, or interest.
Even in the counter affidavii, the appellant Id-oubzed
the genuineness of the transaction of the Agreement
to Sell dated 22.05.2016. A speci fic plea was taken on
behal f of the DDA on the locus of the original writ
petitioner. However, the High Court has not at all
dealt with and/or considered the issue with respect to
the locus of the original writ petitioner. Be thar it
may, even considering the f xt that the Agreement o
Sell was of the year 2016 and considering the fact
that the notification under Section 4 of the Act, 1894
was issued on 23.11.1980, there fore, it is apparemnt
that the original writ petitioner allegedly derived the
interest in the lands in question much afier the
acquisition proceedings were initiated and there fore,
therespondent No. I —original writ pelitioner can be
saiq?f to be subsequent purchaser. In the recent
dec?‘.sion of this Court in the case of God frey Phillips
() Ltd. & Ors. (supra) afier considering the other
decisions on the right of the subsequent purchaser (o

claim lapse of acquisition proceedings, ie, Meera

159
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Saini Vs Lieutenant Governor of Delhi & Ors.,
(2008) 9 SCC I73 and M. Venkatesft & Ors. Vs
Commissioner, Bangalore Development Authority,
(2015) 17 SCC 1, it is specifically observed and held
that subsequent purchaser has vo right to claim lapse
of acquisition proceedings. Similar view has been
expressed by the Larger Bench judgment of this Court
in the case of Shiv Kumar & Anr. Vs, Union of India
& Ors., (2019) 10SCC 229." A true copy of the order
dated 04.11.2022 passed by this Hon’ble Court in
DeHu Development Authority vs Damini Wadhwa &
others in CA No. 7962 of 2022 is annexed herewith

and marked ANNEXURE A-5 [Page No.40 to48].

That this Hon’ble Court as well as the Hon’ble High Court
of Delhi has failed to appreciate the true facts and
circumstances of the matter. The acquisition of the land in

question had already attained finality under the Act of 1894.

* The impact of the above order resulted in gain to one party

and illegal suffizrance to the Government with respect to the
aforementioned land which was already been validly and

legally acquired under the Act of 1894.

That in light of the abovesaid and the settled position of law

it is clear that the issue at hand needs reconsideration by this

‘Hon'ble Court as the same has now been ﬁnally seftied by

this Hon’ble Court in the Constitutional Bench Judgment It
is humbly submitted that the order dated 31. 03.2022' passed
by this Hon'ble Court will cause grave prejudice to the

Petitioner Authority if the matter is not heard in light of the

140
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recent judgment of Indore Development Authority v.
Manoharlal & Ors. (2020) 8 SCC 129.

Furthermore, the delay caused in filing the present

application was not deliberate as the issue was 5till pending
béfore this Hon’ble Court at the time and it was only after
the said issue was settied that the Petitioner could approach
this Hon’ble Court. ;

That if the instant application is not allowed, the Petitioner

will suffer grave and irreparable loss.

PRAYER

Itis therefore most respectfully prayed that this Hon’ble Court -
may be pleased to:

(i) Recall the order dated 31.03.2022 passed by this' Hon’ble

Court in Review Petition (C) Diary No. 27968 of 2021 in
CA No.4590 of 2016; and/or Allow the present ap plication
for clarification/modification of order dated 3103.2022
passed by this Hon’ble Court in review petition (C) D.no.
27968 of 2021 in Civil Appeal no. 4590 of 2016 and order
da'-ted 28.04.2016 passed by this Hon’ble Court in Civil
Appeal No. 4590 of 2016 and/or

(ii) pass any such other or further orders as this Hon’ble Court

may deem fit in the facts and circumstances of this case.

Sl
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AND FOR THIS ACT OF KINDNESS THE APPLICANT AS:IN
DUTY BOUND SHALL EVER PRAY.

W

Date: 30.01.2023 (MANIKA TRIPATHY) '
Place: New Delhi ADVOCATE FOR THE PETITIONER

-FILED BY

142
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Annmmc, o

ITEM NO.5 COURT NO.1 SECTION XIV-A
SUPREME COURT OF INODTIA
. RECORD OF PROCEEDINGS

i

MISCELLANEQUS APPLICATION Diary Mo 4543/2023

{Arising out of impugned final judgment and order dated 31-93-2022
in D NQ.27968/2021 passed by the Supreme Court of India)

DELHI DEVELOPHENT AUTHORXTY pPetitioncer(s)
VERSUS

SATYA NARAIN PRAKASH PUNJ Respondent(s)

{with IA N0.22500/2023 . CONDONATION OF DELAY IN FILING and IA
N0.22567/2023 - RECALLING THE COURTS ORDER)

Date : 21-08-2023 These matters were called on for hearing today.

CORAM
HON'BLE THE CHIEF JUSTICE i

HON’BLE MR. JUSTICE J.B. PARDIWALA
HON'BLE MR. JUSTICE MAKOJ MISRA

For Petitioner{s) Mrs. Manika Tripathy, AOR
Mr. Ashutoshr Kaushik, Adv.
Mr. Chirantan Saha, Adv.

Hr. Shatitanu Sagar, AOR

For Respondent(s)

UPON hearing the counsel the Court made the faliowing
ORDER

1  The delay of 2B6 days i filing the Miscellanesus Application is condoned.

2 The review which was filed by the Deihi Development Authority against the
dismissal of the Civil Appeal on 28 April 2016 suffered from 3 deiay of 1386
days. The review was dismissed on 31 March 2022 by this Court both on the
grounds of delay as well as on merits. :

~emmeesd i this backdrbp, the Miscellaneous Application is misconceived and is

accordingly dismissed,

{CHETAN KUMAR} {SAROJ. KUMARL GAUR)
A.R.-cum-P.§, Assistant Registrar
e
- gtue CL‘h
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as lo the cause for delay no such saving clause s to be found now. The
Legislature in iis wisdom bhas made the observance of certain formalities and
provisions obhgatory and failure in that respect can only be visited with a dismissal
of the petition."

24. Since the above decision in Venkarteswara Rao's ‘case in August
1968, though Parliament has made certain amendments in Section 8 of
the Act in 1969, it has not considered if necessary till now to amend
the Act to confer, on persons challenging an election, benefits similar
to those available to them under the proviso to the repealed Section 85
of the Act, for, as we venture to think, it did not want delays t0 occur

in the dnsposal of election petitions as in the past

25. For all these reasons we have come to the conclusion that the
provisions of Section 5 of the Limitation Act do ‘not govern the filing
of election petitions or their trial and in this view, it is unnecessary to
consider whether there are any merits in the applicalion for condona-
tion of delay. 1

26. The appeal as well as C. M. P. No. 7820 of 1973 are accord-
ingly disnissed but in the circumstances without costs.
(1974) 2 Supreme Court Cases 151
(Before K. K. Mathew and A. Alagiriswami, J1.)

IFTIKHAR AHMED AND OTHERS .. Appellants ;
Versus

SYED MEHARBAN ALI AND OTHERS .. Respondents.

Civil Appeal No. 1646 (N) of 1967+, decided on February 26, 1974

Civil Procedure Code, 1908 (5 of I908) — Section 11 — Res judicata —

Nature and? applicability — Points which are to be established for a judgment to
operate as resjudicata between or among co-defendants

Arbitration Act, 1940 (10 of 1940) — Section W) — Disputc between appel-
lants and respondents regarding title to properties arising in connection with conso-
lidation proceedings -— Matter referred to arbitrator — In a previous case between
respondents and a third pnrty High Court had already beld that lind in question
belonged to predecessors of appeilants as respondent’s predecessors had relinguished
their ripits — Held — High Court’s decision would operatc as resjudicata in
present dispute ~~Arbitrator's award can be sald t0 be vitiated by error of law
apparcat o its face if & is based on proposition that judgment of High Court would
not operate as res judicala on the question of title o the propertics in guestion —
Such an award liable to be quashed under Section 30 (Pura 16)

Arbitration Act, 1940 (10 of 1940) — Generally — Provisions of the Act
will apply to proceedings by an arbitrator wvnder U. P. Consolidation of Holdings
Act, 1953 (Para 16)

HELD:
For .a judgment 10 operate a5 resjudicata between or among co-defendants, it
s necessary (o establish that (1) there was a conflict of interest between co-defend-

tAppeal by &ccnal teave frony the Judgment and Order, dated 19th May 1967, of the
Allahabad High Court in First Appeal No. 424 of 1969,
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ants; (2) that it was. necessary to decide the conflict in order b give the relief

which the plaintiff claimed in the suit; and (3) that
the question,

the Court actually decided

(Para 13)

In considering auy question of res judicata the Court has w© bear in mind
that the rule of res judicata “while founded on ancient precedent is dictated by
a wisdom which is for all ime"” and that the application of the rule by the Courts
“should be influenced by no technical considerations of form, but by matter of

substance within the limits allowed hy law”.
Chandulal v. Khalilor Rahaman, 77 1A 27, approveil

{Para 15)

Ram Bhai v. Ahmed Said Akhtar Khan, AIR 1938 Lah 571, approved.

Sheoparsan Singh v. Ramnandan Prasad, 43 JA 91, relied op.
Charan Singh v. Babulal, 1966 Supp SCR 63, relied qn

Appeal allowed
Advocates who appaared i this case:
J- P, God and Sobhamal Fain, Advocates, for Appellanus;
Hira La Fain, Advocate, {or Respondemt No. 1(a).

V. 8 Desai, Senior Advocate (Af. M. Kshariya, Advocate, with him),
No. I{d). |

The }udgmcntéof the Court was delivered by

B-M/1932/C

for Respondent

MATHEW, J—In this appeal, by special leave, the question for
consideration is whether the High Court of Allahabad was right in set-
ting aside the decree passed by the District Judge, Meerut, in appeal,

setting aside an award passed by the arbitrator appointed under

the Uttar

Pradesh Consolidation of Holdings Act, 1953 (hereinafter referred to as

the Act).

2. In order to appreciate the question in issue, the following pedigree

“is useful:

Buniyad Ali—Smt. Kuri (his widow)
! (died in 1900)

{ l i
|
Smt. Tarifun Nisa Sri Aftab Ali—Sm: Matlubun Smt, Majidun Nisa
(daughter) (died in 1910) Nisa (died in (daughter)
(died in 1905 or 1925) (died in 1920)
1906) |
i !
j ! Syed Meharban
Sri Ishtiaq Smt, Kani.z Ali (Respondent
Ahmed Fatima No. 1)
l
|
Iftikhar Ahmed Intisar Mukhtiar
(Appellant Ahmed Ahmed
Ne. 1) {Appeliant {Appeilant
No. 2) No. 3}
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3. The appellants are the legal representatives of Ishtiag Ahmed.
In the consolidation proceedings under the Act with respect to the pro-
perties in question which originally belonged to Buniyad Ali, dispute
arose between [shtiag Ahmed on the one hand and Meharban Al and
Kaniz. Fatinia on the other hand as regards the title 10 them. Meharban
Al and Kaniz Fatma clamed that they were co-bhumidhars of the pro-
perty along with Ishtiag Ahmed. Ishtiaq Ahmed contended that all the
assets of Bunivad Ali were inherited by his son Aftab Ali and that after
the death of Aftab Ali in 1910 and his widow in 1925, he became the
exclusive owner of the properties as the other heirs had relinquisheqd their
rights in them. Ishtiaq Ahmed also claimed title to the properties by
adverse possession. As the dispute between the parties was concerned
with the title to the properties; the Consolidation Officer referred the
matter to the Civil Judge. Meerut who referred the same to an arbitrator
appointed under the Act. The arbitrator held that Meharban Ali and
Kaniz Fatima had no title and so were not co-bhumidhars of the proper-
ties with lshtiaq Ahmad. For reaching this conclusion the arbitrator
mainly relied on a judgment of the High Court of Allahabad which,
according to the arbitrator, operated as res judicata between the parties
with respect to the title to the properties.

4. Both the parties tiled objections to the award before the learned
Il Civil Judge, Meerut. He held that the judgment of the High Court
relied on by the arbitrator did not operate as res- judicata between the
parties as regards the title to the properties and that the decision of the
arbitrator, based as it was on that judgment operating as res judicata,
was manifestly wrong and the award was consequently vitiated by an
error of law apparent on the face of the award. He, therefore, -set aside
the award and remitted the case o the arbitrator for a fresh decision.

5. The arbitrator Mr. R. P. Gupta considered the case. He came
to the conclusion, on the basis of the oral and documentary evidence,
that the parties were co-bhumidhars of the properties except in respect
of 9 bighas 3 biswas 3 biswansis and determined their shares in the pro-
perties. The arbitrator was of the view that the judgment of the High
Court was not res judicate as regards the title of the parties to the pro-
perties.

6. Against this award, Ishtiaq Ahmed filed objections before the
il Civil Judge, Meerut. The Civil Judge considered the objections and
found that there was no manifest error or illegality in the award and he

confirmed the awiird

7. Ishtiag Ahmed preferred an appeal from this decision before
the District Judge. Ishtiaq Ahmed died during the pendency of the
appeal and his Jegal representatives, the present appellants, prosecuted
the appeal. The District Judge held thar the award suffered from an
error of law apparent on the face of the record in that .the arbitrator
ignored the judgment of the High Court which operated as res judicata as
regards the title of the parties to the properties. He, therefore, allowed
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the appeal and set aside the decree appealed fromi and remitted the case
to the arbitrator for a fresh decision.

8. The respondents filed a revision before the High Court against
the decision of the District Judge and the High Court reversed the deci-
sion and restored the decree passed by the Civit Judge confirming the
award. '

9. Mr. Goe! appearing for the appellants submitted that the High
Court went wrong in reversing the decree of the District Judge. He
argued that the award was vitiated by an error of law apparent on the
face of the record as the award proceeded on the basis that the judg-
ment of the High Court did not operate as res judicata in respect of the
tile of the parties to the properties, and therefore, the ‘decision of the
Distriet Judge setting aside the award was correct.

10. Now. let us consider the nature of the judgment passed by the
High Court and see whether it operated as res judicata in respect of the
question of title of the parties to the properties and whether thers was
any manifest error of law apparent on the face of the award. That judg-
ment related to the properties in dispute and was passed in second appeal
from a decree in a suit (Suit No. 600 of 1934) instituted by Meharban
Ali. Kaniz Fatima and Ishtiaq Ahmed for a declaration that the decree
obtained in O. S. No. 128 of 1929 by Ishari Prasad, the defendant i
that suit on the foor of a mortgage deed dated November 5, 1925 exe-
cuted in his favour bv Matlub-un-nissa did not affect the shares of
Meharban Ali and Kaniz Fatima in the mortgaged propertiecs and that
the mortgage. and the decree obtained thereon were invalid w© the extent
of their shares in the properties, Ishari Prasad, the defendant in that
suit, contended that Matlub-un-nissa, the mortgagor alone was entitled
t0 the properties mortgaged and that the decree obtained by him on the
mortgage was valid. In substance. the contention of Ishari Prasad was
that Meharban Ali and Kaniz Fatima had no title to the properties as
the latter and the former’s mother had relinquished their shares and that
the title to the properties vested exclusively in the mother of Ishtiag
Ahmed. namely. Matlub-un-nissa. The trial Court passed a decree dis-
missing the sujt holding that Kaniz Fatima and Meharban Ali's mother
relinquished their shares in the properties and that Matlub-un-nissa, the
mortgagor. alone was entitled to the properties and, therefore, the mort-
gage. and the! decree based thereon were valid. The plaintiffs in the
suit (Suit No. 600 of 1934) preferred an appeal from the decree. That
was dismissed.’ The decree dismissing the appeal was confirmed by the
High Court in the second appeal filed by them.

11. There can be no doubt that by the writien statement, Yshari
Prasad. the mortgagee, denied the tile of Kaniz Fatima and Meharban
Ali 1o theproperties and set up the contention that Matlub-un-nissa, the
mortgagor. from whom Ishtiag Ahmed traced his title, alone was entitled
0 the properties. There was, therefore, an actual conflict of interest
between Ishtiaa Ahmed on the one hand and Kaniz Fatima and Meharban
Ali oo the other, and it was necessary to decide the conflict in order to
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give relief to the defendant (Ishari Prasad) and the Court decided that

. the properties belonged exclusively to the mortgagor, the mother of Ishiiag
Abmed.

12.- The effect of the judgment is that Kinz Fatima and Meharban

Ali failed to espablish their contention that they had title to the properties,

and, the questi¢n is, could they be allowed to agitate the same question ?

3. Nowi it is settled by a large number of decisions that for a
judgment w operate’ as res judicata between or among co-defendants, it
5 necessary to:establish that (1) there was a conflict of interest between
co-defendants; " (2) that it was necessary © decide the conflict in order
10 give the relief which the plaintiff claimed in the suit; and (3) that the
Court actually decided the question.

14. In Chandu Lal v. Khalilur Rahaman® Lord Simonds said :

It may be added that the doctrine may apply cven though the party, agzinst
whom'it i sought w enforce i, did not in the previous suit think ft to enler an
appearance and contest the guestion. But o this the qualification must be added
that, i such a party is t© be bound by a previous judgment, it must be proved
‘cleariy that he bad or must be deemed o have bad nouce that the relevant ques-
tion was in issuz and would have © be decided

13. We see ro recason why a previous decision should not operate
as resjudicata between co-plaintifis  if all these conditions are mutatis
mutandis satisfied. In considering any gquestion of resjudicata we have
t© bear m mind the statement of the Board in Sheoparsan Singh
v. Ramnandan Prasad Narayan Singh* that the 1ule of res judicata
“while founded on ancient precedent i dictated by a wisdom which is
for all time” and that the application of the rule by the” Courts “should
be influenced by no technical considerations of form, but by matter of
substance within the limits allowed by law™ !

The raison detre of the' ruie s w© confer finality on: decisions arrived at by compe-
temt Courts between inierested parties after genuine contest; and tp allow persons
who had deliberately chosen a position t© reprobate ¥ and to blow hot now when

they were Dblowing cold before would be completcly © ignore the whole founda-
tion of the rule, {Sez Ram Bhaj v. Alnad Said Akhtar Khar')

16. In the award, the arbitrawor has stated that the judgment of
the High Court in the second appeal would not operale: as res judicata
as regards the title 10 the propeities but was only a piece of cvidence.
The arbitrator came to the conclusion that the respondents were in joind
possession’ of the properties iind, therefore, there was no ouster. If the
judgment operated as res judicata, the respondents had no title W the
properties. There was no finding by the arbitrater that by adverse pos-
sesslon they had acquifed title to the properties at any point of time. The
question which was referred o the arbitrator was the dispute between the
parties as regards the title to the properties. If ‘the judgment of the
High Court operated in law as res judicata, it would be an error of law
apparent on the face of the award if it were to ray that the . judgment

1 AIR 950 X' 17: 77 IA 27: (1950) 1 694,

Mad 1] 241, _ 5 AIR 1938 Lgh 570 178 )¢ 302 @
2. AIR 3416 PC 78:43 1A 91: ILR 43 Cal Funj LE 591 '
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would not operate as res judicata. The District Judge was, therefore,
right in holding that the award was vitiated by an error of law apparent
on its face in that it was based on the proposition that the judgment of
the High Court would not operate as res judicata on the question of tite
to the properties. If an award sets forth a proposition of law which is
erroneous, then the award i liabje w0 be set aside under Section 30 of
the Arbitration Act. This Court has held that the provisions of the
Arbitration Act will apply 0 proceedings by an arbitrator under the
Act (see Charan Singh v. Babulal®). ;

17. It might be recalled that the H Civil Judge set aside the first
award and remitted the case 1o the arbitrator for passing a fresh award
under Section 16 of the Arbitration Act. That was only on the basis
that the arbitrator committed an error of law in relyingupon the judg-
ment of the High Court as finally determining the title to ‘the properties.
As no appeal under Section 39 of the Arbitration Act lay from an order
remitting an awiird © an arbitrator under Section 16 of the Arbitration
Act, Ishiiag Ahmed could not have challenged the order, There is, there-
fore, no reason why the appeliants should be precluded from challeng-
ing the correctness of that order in this appeal and getting relief on that
basis., i

I8. We set aside the order of the High Court and allow the appeal.
In the circumstances we think it would be an empty formality to restore
the decision of the District Judge and remit the case :again to the arbitrator.
We restore the award dated March 30, 1959, passed by Mr. K C. Govil,
the first arbitrator. We make no order as to costs,

(1974) 2 Supreme Court Cases 156
[Before D. (. Palekar, P. N. Bhagwati and V. R. Krishna fyer, J1.]

SHRIPAD GAJANAN SUTHANKAR acn 4% Appellant;
. Versus

DATTARAM KASHINATH SUTHANKAR
AND OTHERS i : .. Respondents.

Civil Appeal No. 1264 of 1967+, decided on March 1, 1974

Hindu Law — Adoption — Mitakshara School — Partition of a Joint Hindu
Family — Adoption by widow of a coparcenary long affer the partition — Doctrine
of relation back — Meaning, applicability and limitations — Whether adopted son
can claim a share in the joint family property as if he was alive when adoptive
father died — Whether an antecedent alienation binds a post-adopted son ~— Lawful
alienation — Meaning of — Whether adopled son can recpen a prior partition

.50 as o reunite a divided family for determining his sbare — Allotment of share

must be on - eqnitable poinciple — Hindu Succession Act, 1956 — Section 4 —
Hind: Adoption and Maintenance Act, 1956 — Section 12

One ‘M' was the head and his two sons ‘G’ (defendant No. 1) and ‘KO

4. 1966 Supp SCR 63 ; AIR 1967 8C 57: (I967) 2 8CJ 378,

tAppeal from the Judgment and Decree, dated 8th  April 1964 of the Mysore Hizh t
at Bangalore in Regular First Appeal Noo 100 of 1958, g s
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For example, in many cases of exemptions, the indusiry Deparunent gives
exemption, while the same is denied by the Revenue Department. Similarly,
with the enactment of regulatory laws in several cases. there could be g
overlapping of jurisdictions between, let us say, SEBI and insurance
regulators. Civil appeals lie 1o this Court. Stakes in such cases are huge. One
cannol possibly expect timely clearance by the Col). In such cases, grant of
clearance 0 one and not 1© the other may result in generation of more and
more litigation. ‘The mechanisni has outlived its utility.

18. In the changed scenario indicated above, we are of the view that time D
has come under the above circumstances 0 recall the directions of this Court
in its various orders reporied as: () ONGC-II' dated 11-10-1991,
(ify ONGC-II? dated 7-1-1994, and (i) ONGC-IV3 daled 20-7-2007.

19. In the circumstances, we hereby recall the following orders reported
in:

(i ONGC-II' dated 11-10-1991,
(ii) ONGC-I? dated 7-1-1994. and
(iid) ONGC-1V3 dated 20-7-2007.

20. l'or the aforestated reasons, 1A No. 4 liled by the assessee in Civil

Appeal No. 1903 of 2008 is dismissed.

{2011} 3 Supreme Court Cases 408
{BEFORE (3.S. SINGHVI AND A K. GANGULY, JJ.)
M. NAGABHUSHANA = Appellant;
; Versus
STATE OF KARNATAKA AND OTHERS .. Respondents.
Civil Appeal No. 1215 of 20111, decided on February 2, 2011

A, Constitution of India —Art. 136 — Abuse of process of court/law —
Exemplary costs of 10 lakhs imposed as a deterrent — Appellant
reagitating its cuse already decided by Supreme Court in AIMO case, (2006)
4SCC 683, before High Court and then questioning those judgments before
Supreme Court, is nothing but abuse of process of court — Such litigative
adventure of appellant i contrary to principles of res judicata as well as
principles of constructive res judicata and principles analogous thereto —

- Main purpose of liling this appeat was to held up, on one or other pretext,
implementation of carlier decision of Supreme Court — Hence appeal 9
dismissed with costs of T10 lakhs (Piaras 23 to 25, 18, 11 and 37)

State of Karnataka v. All India Manu factwrers Organisalion, (2006) 4 SCC 683; K.K. Modi
v. KN, Modi, (1998) 3 SCC 573, relied on
The Supreme Cowrt Practice, 1995, (p. 344), relied on

t Arising ow of SLP (©) No. 26391 of 2010. From the Judgment and Order dated 23-7-2010 of
the Hligh Court of Karnataka a Bangalore m WA No 1192 of 2007
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M. NAGABHUSHANA v. STATE OF KARNATAKA 409

B. Supremie Court Rules, 1966 — Or. 41 Rr. 1 & 3 — Costs —Rcecovery,
in default — Mode of — Appellant reagitating an already decided case by
Supreme Court — On facts held, appeilant abused process ol court — Costs
of T10 lakhs imposed — Appellant directed 0 pay costs in fiavour of High
Court Legal Services Authority — In delault, appropriale authority would
initiate proceedings against the appeilunt on complaint filed by High Court
Lepal Services Authority — Costs to be recovered as arrcars of land revenue
— Practice and Procedure — Costs — Civil Procedure Code, 1908, Ss, 35
and 35-A (Pura39)

C. Land Acquisition and Requisition — Karnataka Industrial Areas
Development Act, 1966 (18 of 1966) — Ss. 28(4) and 285) -~ Acquisition of
lund under — Inapplicability of 8. 11-A, LA Act, 1894 — Appellant
contending that acquisition was vitiated o5 award was not passed within
time stipulated under 8. 11-A, LA Act — Held, on publication of notilication
under 8. 28(4), land vests in State Government free fromy all encumbrance
—— Such vesting takes place by operation of faw — S, 11-A, LA Act is not
applicabie to proceedings under KIAD Act, 1966 — Land Acquisitipn Act,
1894,8. 11-A ; (Paras 26, 29 to 31 hnd 3)

Munithimmaiah v. State of Karnataka, (2002) 4 SCC 326; Offshore Holdings (P} Ltd.
Bangalore Development Authority. (2011) 3 SCC 139: (2011 1 SCC (Civ) 662 Girnar
Traders (3 )v. Stare gf Malarashera, (20113 3 SCC 1 :(2011) | 8CC (Civ) 578, upplied

Pratap v Stare of Rajasthan, (1996) 3 SCC |, followed

Mariyappa v State of Karnataka, (1998) 3 SCC 276, distinguished

D. Civil Procedure Code, 1908 —— S, 11 — Principlesiof res judicata —
Foundation of — History of doctrine, traced — Icld, it i in the interest of
State that there shoukd be an el to litigation — No one ought 10 be vexed
twice in a litigation if it appears to court that it is for one and the same cause
— Judgment of a proper trial by a competent court has tobe treated as final
and conclusive determination of issues involved in matter — In absence of
such principles great oppression might be caused in pretext of law and there
would be no end to litigation — Rich and malicious litigant will succeed in
vexing his opponent by repetitive suits and actions resulting in weaker party
to relinquish his rights — To prevent such unarchy doctrinc ol res judicata
has been evolved — Maxims — fnrerest reipublicae wt sit finis litium —
‘Nemo deber bis vexari, si constal curtae quod sit pro una e eademn causa —
Rule of Law — Res judicata — Role of doctrine

E Civil Procedure Code, 1908 — 8. 1l —Res judicata —Plea of —
Nature of — Held, it s not technical doctrine — It is .a fundumental
principle sustaining the rule of taw ensuring linality "of litigation — It
prevents the approaching of courts tor reagitating same issues which have
already been tinally decided between parties — Thus promoting honest and
Fair administration of justice — Rule of Law — Res judicats — Role of
doctrine

Dismissing the appeal with costs, the Supreme Cotrt



ONLIN

True

ri

@

E -
nt

456

1S2

SOC Online Web Edition, © 2024 EBC Publishing Pvt Ltd,

Page 3 Saturday, January 27, 2024 !
Printed For: M. Anll Scod CEQ, CAS Associales

SCC Online Web Edition: hitp:/ fwww.sceonline.com

TruePrint™ source; Suprema Court Cases, © 2024 Eastern Book Company. The text o this version o

this judgment i protected by the law declared by the Supreme Courl n Eastern Book Company v 0B,
Modak, (2008) 1 SCC 1 paras 61, 62 & 63. y

410 SUPREME COURT C ASES E(ZOi 1) 3 8CC

Held: i
The principles of res judicata are of universal application as they are based
on two age-old principles, namely, imerest reipublicae W sit finis liium which g
means that i is in the interest of the State that there should be an end 1o litigation
and the other principle is nemo deber bis vexari, si constat curiae guod sit pro
una et eademn causa meaning thereby that no one ought to be vexed twice it a
litigation il it appears W the court that i is for one and “the same cause. This
doctrine of res judicata is common 1o all civilised systems of jurisprudence 10 the
extent that a judgment after a proper trial by a court of competent Jurisdiction B
should be regarded as final dnd conclusive determination of the questions
litigated and should for ever set the controversy & rest (Para 12)
That principle of finality of litigation is based on high principie of public
policy. In the absence of such a principle greal oppression might result under the
colour and pretence of law inasmuch as there will be no end of litigaton and a
rich und malicious litigant will succeed in infinitely vexing his opponent by
repetitive suits and actions. This may compel the weaker party-to relinquish lis
right. The doctrine of res judicata has been evolved 1o preévent such an anarchy.
That is why it i$ perceived that the plea ol res judicata is oot & technical doctrine
bt a fundamental principle which sustains the rule of kaw in ensuring finality in
litigation. This principle seeks © promote honesty and a fair ‘administration of
justice and 10 prevent abuse in the matier of accessing gourt for agitating on
issues which have become final between the parties. I {Para 13) o
Lachhuni v Bhulli, ILR (1927) 8 Lah 384, referred i

F. Civil Procedure Code, 1908 —S. 11 —Res judicata —Approach in
applying doctrine by courts — Held, while applying the principles of ms
judicata the court should not be hampered by any technical rules of

interpretation {(Paral7)
Sheuparsan Singh v. Ramnundan Singh, (1915-16) 43 1A 91: ILR (1916) 43 Cud 694 (PC, e
relied on
G. Land Acquisition and Requisition — Karpataka Industrial Areas
Development Act, 1966 (18 of 1966) — Ss. 28(4) and 28(5) — Land
Acquisition Act, 1894 — Ss. 4, Sand 1l — Compared (Paras 34 and 3)

H Constitution of India — Arts. 226 and 32 — Writ procecdings —  f
Constructive res judicata — Applicability — Reiterated, principles of res
judicata are based on considerations of public policy — Essentials of public
policy i that judgment of a competent court should be {inal and no person
should be made to fixe same litigation twice — Res judlicata is to prevent
abuse of process of court — Adjudication of competent court is final and
conclusive not only with regard to actual litigation but also with regard to g
all incidental or connected litigation arising out thereol — Hence principles

of constructive res judicata are applicable to writ proceedings — Civil
Procedure Code, 1908,S.11 {Paras 19 to 22)

State of Karnataka v. All India Manifacurers Organisation, (2006) 4 SCC 683 Devilal
Modi v. STO, AIR 1965 5C 1150 Direet Recruit Cluss Il Engg. O fficers’ Assn, v. State of
Maharashera, (1990) 2 SCC 715 : 1990 SCC (L&S) 339: (1990) 13 ATC 348; Siate of h
OB v. Nowah Hussain, (1977) 2 SCC 806: 1977 SCC (LL&S) 362, relied on

Greenhalgh v. Mallard, (1947) 2 All ER 255 (CA), Jeld, approved
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M. NAGABHUSHANA v. STATEE OF KARNATAKA (Ganguly, J.) 411
Daryao v State of UF, AIR 1961 SC 14587 : (1962) | SCR 574, cited

L Constitution of India — Arts, 136 and 226 -—New plea —
Impermissibility in view of principles of constructive res judicata —
Appellant questioning land acquisition proce edings — Issues involved in the
matter had alrecady been decidedd by Supreme Court — Appeliant raising a
new plea that he was not aware that his lands were outside the purview of
Framework Agreement (IWA) — leld, appellant never raised issue that his
lands were outside purview of FWA in carlier writ proceedings — No
sufficient explanation was offered for not raising that issue in carlier writ
petitions — In view of applicability of principies of c¢onstructive res

Jjudicuta, appellant not permitted to raise his new plea — Civil Procedure
Code, 1908,8. 11 (Para 16)
G-D/47275/CV

Advocates who appeared in this case :
Anoop G, iChaudhari and Ms June Chaudhari, Senior Advocales (Raghavendra S.
Srivatsa dod Vienkat Subramanium, Advocates) fior the Appeliant;
Dushyant Dave and Dr. Abhishek M. Singhvi, Senior Advocales (Anamt Raman, R.V.S.
Nair, Shanth Kr. V. Mahale and Ms Anitha Shenoy, Advocates) for the Respondents,

Chmnologicu{ list of cuses cited on page(s)
1. (2011)3SCC 139:(2011)1 SCC (Civ) 662, O ffshore Holdings(P) Lid. v.
Bangalore Development Autharity 42la-b
2 (2001)3 SCC 1: (2011) 1 8CC (Civ) 578, Girnar Traders (3) v. State of
Muharashira 421d.e
3 ("006)4 SCC 683, Stateo f Karnataka v. All India Maru facturcrs

Organisation 4lde.d, M4 f, 415¢c-d, 418c, I8e-d,
418c4. 418e, 418e, 419 f, 4_2b
4, (2002) 4 SCC 326, Munithimmaiah v. State of Kurnataka 420k
5. (1998)3 SCC 573, KK Modi v. KN. Modi 41956,4194
6. {1998) 3 SCC 276, Mariyappa v. State of Karnaiika 42le, 42e-f, 421g
7. (1996)3 SCC L. Pratap v. Stute of Ru jasthan 4201, $20g-h

8 (1990)2 SCC715 : 1990 SCC (L&S) 339 : (1990) 13 ATC 348, Direct
! Recrult Class I Engg. O fficers’ Avsu. v. State of M oharashtra 4187
9. (1977)2 SCC 806 : 1977 SCC {1.&5) 362, Siate of U.P. v. Nawab Hussain 418e-f
i0.  AIR 1965 SC 1150, Devilal Modi v. STO . 418a
11, AIR 1961 SC 1457 : (1962) | SCR 574, Duaryao v. Stae of UP, 418
12: (1947)2 All ER 255 (CA), Greenfalgh v. Mallard H8e-d, 4l8e.f
3. ILR (1927)8 Lah 384, Lachhmi v. Bhuili 416d, 417a-b

14. (1915-16) 43 1A 91: [LR (1916) 43 Cal 694 (PC). Sheoparsan Singh v,
Ramnandan Singh ! Q7¢-k

The Judgment of the Court was delivered by

A.K. GANGULY, J.——Leave granted. ‘This appeal is directed against the
judgment and ordc_r dated 23-7-2010 pussed by the Division Bench of the
High Court of Karnataka whereby the learned Judges ‘dismissed WA No.
1192 of 2007 which was filed impugning an acquisition: proceeding w0 the
State of Karnatake. It may also be noted that while dismissing the appeal, the
Division Bench affirmed the jodgment of the learned ‘;mglc Judge daied
28-5-2007.
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2. From the perusal of the judgment of the learned Single Judge it
appears that the appellant claims © be the owner of the land bearing Survey
No. 76/1 and Survey No. 76/2 of Thotada Guddadahalli Village, Bangalore
North Taluk. The appeliant alleged that these two plots of land were oulside
the purview of the Framework Agreement (FWA) and notification issued
under Sections 28(1) and 28(4) of the Karnataka Industrial Arcas
Development Act (the KIAD Act). While dismissing the writ petition, the
learned Single Judge held that the acquisition proceedings in question were
challenged by the writ petitioner, the appellant herein, in a previous Writ
Petition No. 46078 of 2003 which was initially accepied and the acquisilion
proceedings were quashed. Then on appeal, theé Division Bench (in Writ
Appeals Nos. 713 and 2210 of 2004) reversed the judgment of the learned
Single Judge. Thereafter, the Division Bench order was vpheld by this Court
and this Court approved the acquisition proceedings. Therelore, the writ
petition, out of which this present appeal arises, purports o be an attempt to
litigate once again, inter alia, on the ground that the aforesaid ‘blocks of land
were outside the purview of the FWA daicd 3-4-1997.

3. The learned Judges of the Division Bench held that the second round
of litigation is misconceived inasmwuch as the acquisition proceedings were
upheld right up to this Court. The Division Bench in the impugned judgment
noted the afioresaid facts which ware aiso noted by the leirned Single Judge.
Apart from that the Division Bench also noted that another baich of public
interest litigation in WP No. 45334 of 2004 and connected matlers were aiso
disposed of by this Court directing the State of Karnataka and all its
instrumentalities including the Housing Board t© forthwith execute the
project as conceived originally and upheld by this Court and it was also
direcled that the FWA be implemented. The Division Bench, however, noted
that on behalf of the appellant an additional ground has been raised that the
acquisition stood vitiated since no award was passed as contemplated under
Section 11-A of the Land Acquisition Act (hereinafter “the said Act™),

4, One of the contentions raised before the Division Bench on behalf of
the appellant was that the question of principle of constructive ks judicata is
not applicable 0 a writ petition. This contention was raised in the context of
alleged non-publication of award and the consequential invalidation of the
acquisition proceeding. Even though that contention was raised lor the irg
time before the Division Bench, the Division Bench, after retierring to several
judgments of this Court, held that the said contention is not tenable in law.

5. The Division Bench also noted that in the earfief round of litigation the
contentions relating 10 the land lalling outside the area of the FWA being
acquired, were ratsed and were repelled. In {uct the contentions, raised in the
previous round of litigation, have been noted expressly in para 17 of the
impugned judgment, which are as under:

- “I. Most of the lands in question fali outside the area required lor
peripheral road. eic. and they are fully developed. The acquisition for the
benefit of private company like NICE Lid. could not be termed as public
purpose. :
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2, The acquisition for peripheral road, etc. would be illegal
notwithstanding the definition ol inflastructural facilities as incorporated
under Section 2(8-a) of the Act. The proposed acquisition is in respect of
the alleged contract between the State and M/s NICE Lid. which is stated
to be based on agreement dated 3-4-1997.

3. It amounts to colourable exercise of power and fraud on power and
in such an even, the entive acquisition procecdings are © have been
quashed by the learned Single Judge.

4. On readmb para 23(2) of the impugned Oldel' it is clear that the
proposed acquisition of land as notified under Section 28(1) of the Act is
different from: the alleged purpose, which are quite different and from the

‘same, it is clear that the acquisition initiated is not bona fide, but the

sdmc is as a result of colourable exercise of power coupled with exercise
of fraud on power and on this count also, the notification issued under
Section 28(1) also ought o have been quashed,

5. The Government did not apply its miind to the acquisition
proceedings and there is tolal non-application of mind by the
Government o the relevant facts in initizting the acquisition proceedings
under the KIAD Act.

6. There was a total change in the stand of the opponents with regard
(© the ‘public purpose’ which was stated in the preliminary notification
vis-2-vis their statement of objection filed belore the Court and moreover
the conduct of M NICE Co. in allotting certain extent of lands to the
Association of India Machine ool Manufiicturers (AIMTM) 10 put up a
big conventional centre, even before the acquisilion proceedings are
conplete, disentities thens from supporting the acquisition of lands.

7. Since admittedly no industrial area was being framed in the kinds
proposed 10 be acquired, the Karnataka Industrial Areas Development
Board could never be permitied lo acquire lands for the formation of
infirastructural facility withouw there being any industries.”

6. In the impugned judgment at para 18, the lindings of the previous

Division Bench, on the comentions extracied above, were also noted.
Relevant parts of it are extracted:

“Insofar as the appeals filed by the appelant, Indian Machine Tools
Manuf: icturers Association in Writ Appeuls Nos. 3326-27 of 2004 are
concerned. we find that there is considerable force in the submission
made by the learned counsel for the appellant that the writ petition filed
by Respondents 1 and 2 itself wuas not muiintainable. In fact the learned
Senior Counsel for the contesting respondent fairly conceded the same.
The writ petition filed by the 2nd respondenm, M. Nugablushan in WP
No. 39559 of 2003 came to be dismissed by this Cowrt holding that he
had purchased the land in question from its previous owner D.R.
Raghavendra subsequent t final notification issued under Section 28(4)
of the Act and that further the previous owner D.R. Raghavendra had
already handed over possession of the land in question io the Land
Acquisition O flicer by accepting the awarcd.
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Therefore, apart from the tact that there is no merit in any of the
contentions urged on behall of the landowners, we find that the appeals
filed by the appellant Indian Machine Tod Manulacturers Association
has to succeed on the ground that the writ petition filed by Respondents 1
and 2 itself was not maintainable. Since the appellant IMTMA was not a
party before the learned Single Judge, the leave sought for is granted.”

i (emphasis supplied)
% Challcnging the aloresaid judgment, the present appellant fied a
special leave petition before this Court, which, on grant of leave, was
numbere d as Givil Appeal No. 3878 of 2005. The grounds which were
substantially raised by the present appeflant in the previous appeal (No. 3878
of 2005) have been raised again in this appeal. The alleged grounds in the
present appeal about acquisition of land beyond the requirement of the FWA
were raised by the present appellant in the previous Appeal No. 3878 of 2005
also,
8. On those contentions, a three-Judge Bench of this Court, while dealing
with several appeals including the one filed by the presemt appellant,
rendered the judgment in State of Karnataka v. All India Manufacturers

. Organisation (AIMO case), wherein the said three-Judge Bench held: (SCC

p. 711, para 76)

*76. The next contention urged on behalf of the landowners is that
the lands were not being acquired for a public purpose. The counsel who
have argued for the landowners have expatiated in their contention by
urging that land in excess of what was required under the FWA had been
acquired; land far away from the uctual aligonwnt of the road and
periphery had been ucquired; consequently, it is urged that even if the
implementation of the highway project is assumed t© be for a public
purpose, acquisition of land far away therefrom would nol amount 10 a
public purpose nor would it be covered by the provisions of the KIAD
Act”

9. In para 77 of the said Report, it was further held: (A/IMO casel, SCC
pp- 711-12)

*77.1n our view, this was an entirely misconceived argument. As we
have pointed out in the earlier part of our judgment, the Project is an
integrated infrastructure development project and not merely a highway
project. The Project as & has been styled, conceived and implemented
was the Bangalore-Mysore Infrastructure Corridor Proj ject, which
conceived of the development of roads between Bangaloge and Mysore,
for which there were several interchanges in and around the periphery of
the city of Bangalore, together with numerous ‘developmental
infrastructure activities along with the highway at several points. As an
integrated project, it may require the acquisition and transfer of lands
even away from the main alignment of the road”

1 (2006) 4 SCC 683

g
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In SCC para 79 @ p. 712 of the Report, this Court atfirmed the pf*evious

judgmient of the Division Bench of the High Court in the tollowing words:

a *79. The learned Single Judge erred in ‘assuniing that the lands
acquired from places away from the main alignmient of the road were not

a part of the Project and that is the reason he was persuaded to hold that

only 60% of the land acquisition was justilied because'it pertained to the

land acquired for the main alignmient of the highway. This, in the view of

. the Division Bench, and in owr view, was entirely erroneous. The

b Division Bench was right in taking the view that the Project was an
integrated project intended for public purpose and. irréspective of where

the land was situated, so long as it arose from the térms of the FWA,

there was no question ol characlerising it as unconnected with a public
purpose. We are, therefore, in agreement with the -finding of the High

Court on this issue.” _

¢ 10, The Division Bench judgment of the High Court was turther affinmed
by this Court in clear and express words in SCC para 81 of the Report:

{AIMO case!l, SCC pp. 712-13) :

“8/. In summary, having perused the well-considered judgment of
the Division Bench which is under appeal in the light of the contentions
advanced at the Bar, we are not satisficd that the acquisitions were, in

d any way, liable 1o be interfizred with by the High Courl, even 1o the extent
a5 held by the learned Single Judge. We agree with the decision of the

Division Bench that the acquisition of the entire land for the Project was

carried out in consonance with the provisions of the KIAD Act for a

public project of great importance for the development of the State of

Karnataka, We do not think that a project of this magnitude and urgency

e can be held up by individuals raising Crivolous and untenable objections
thereto, The powers under the KIAD Act represent the powers of emi_nent
domain vested in the State, which may need to be exercised even to the
detriment of individuals’ property rights so long as it uchieves a larger
public purpose. Looking at the case as u whole, we are satisfied that the
-Project is intended to represent the larger public interest of the State and

f that is why it was entered into and implemented all along.”

11, We find thal disregiarding the atoresaid clear linding of this Court, the
appellant, on identical issues, further filed a new wril petition out of which
the present appeal arises. That wril petition, as noled above, was rejected
both by the learned Single Judge and by the Division Bench in clear termns. It
is obvious that such a litigative adventure by the present appellant is clearly

g against the principies of res judicata as well as principles. of constructive res

judicata and principles analogous thereto.

12. The principles of res judicata are ol universal application as they are
based on two age-old principles, namely. inrerest reipublicae w sit finis litium
which means that it is in the interest of the State that there should be an end
to litigation and the other principle is nemo debet bis vexari, si constal curiae
quod sit pro una et eademn causa meaning thereby that no one ought to be
vexed twice in a litigation If it appears o the court that it is for one and the
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same cause. This doctrine of res judicata is common to all civilised system of
jurisprudence o the extent that a judgnient after a proper trial by a court of
competent jurisdiction should be regarded as final and conclusive g
determipation of the questions Ilitigated and should fox ever -set the
conroversy ak rest.

13, That principle of finality of litigation is based on high principle of
public policy. In the absence of such a principle great oppression might result
under the colour and pretence of law inasmuch as there will be no end of
liigation and a rich and malicious litigant will succeed in infinitely vexing 0
his opponent by repetitive suits and actions. This may compel the weaker
party o relinquish his right. The doctrine of res judicata Ias been evolved ©
prevent such an anarchy. That is why it is perceived that the plea of res
judicata is not a technical doctrine but a fundamental principle which sustains
the rute of law in ensuring linality in litigation. This principle seeks o
promote honesty and a fair administration of justice and 0 prevent abuse in ¢
the matter of accessing court for agitating on issues which have become final
between the parties.

14. Tek Chand, J. delivering (he unanimous Full Bench decision in
Lachhmi v, Bhulli? waced the history of this doctrine both in Iiindu and
Mohanunedan jurisprudence as Tollows: (Il.R pp. 391-92)

“In the Mitakshra (Book [, Chapter I, Section V, verse 5) one of the
four kinds of effective answers to a suil i ‘a plea by former judgment
ar in verse 10, Katyayana is quoted as laying down that ‘one against
whom a judgment had formerly been given, if he brings Lorward the
matter again, must be answered by a plea of purve nyaya or former
judgment’ (Macnaughten and Colebrooke’s translation, p. 22). The
doctrine, however, seems © have been recognised much earlier in Hindu
Jjurisprudence, judging from the fact that both Smriti Chandrika (Mysore
Edn., pp. 97-98) and Virmitoduya (Vidya-Sagar Edn., p. 77) base the
defence of | i prang nyaya (formur decision) on the followu:g, text of the
ancient law-gwer Harita, whe is believed by some Qrientalists to have
flourished in the 9th century BC and whose Smriti is now extant only in
fragmenis—

“The plaintift should be non-suited if the detendant avers: “in
this very affair. there was liigation between him and myself
previously”, and it is found that the plaintifl had lost his case.

There are texts of Prasara (Bengal Asiatic Sodiety Edn., p. 56)
and of Mayukha (Kane's Edn., p. 15) to the same effizct g

Among Muhammadan law-givers similar effect was given 1o the
plea of ‘Niza-i-munfasla’ or ‘Amiar Mania tagrir mukhalif’. Under
Roman Law, as administered by the Proetors’ courts, a defendant
could repel the plaintiff’s claim by meuans of exceptio rei judicatoe o
plea of former judgment. The subject received considerable attention
al the hands of Roman jurists and as stated in Reby's Roman Private h

2 ILR (19278 Lah 384
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Law (Vol. 11, p, 338) the general principle recognised was that ‘one
suit'and one decision was enough for any single dispute’ and that ‘a

a matier once brought to wrial should not be tried except, of course, by
way of appeal’.”

15. The learned Judge in Blulli case® also noked that in British India the
rule of res judicata was first inroduced by Section 16 of Bengal Regulation 3
of 1773 which prohibited the Zila and City Courts from entertaining any
cause which, from the production of u former decree or the record of the

& court, appears © have been hecard and determined by any Judge or any
Superintendent of a court having competent jurisdiction, The learned Judge
found that the earliest legislative attenmipt at codification of the law on the
subject was made in 1859, when the first Civil Procedure Code was enacted,
whereunder Section 2 of the Code barred every court from taking cognizance
of suits which, on the same cause of action, have been heard and determined

¢ by a court of compelent jurisdiction. The learned Judge opined, and in our
view rightly, that this was partial recognition of the English rule insofar as it
embodied the principies relating © estoppel by judgment or estoppel by
record. Thereafler, when the Code was again revised in 1877, the operation of
the rule was extended in Section 13 and the bar was no longer conﬁneg’i] to the
retrial of a dispute relating t© the same cause of action but the prohibition

d was extended against reagitating un issue, which had been heard and finally
decided between the same partics in a former suit by a competent court. The
learned Judge also noted that before the principle assumed its presem form in
Section 11 of the Code of 1908, the section was expandied twice. However,
the learned Judge noted that Section 1] is not exhaustive: of the law on the
sulyject. ;

€ 16 ltis nobody's case that the appellant did not know the contents of the
FWA. From this it follows that it was open to the aplpdlan{. © question, in the
previous proceeding filed by il, that his land which was acquired was not
included in the FWA. No reasonable explanation was offered by the appellant
to indicate why he had not raised this issuc. Therefore, in cur judgment, such
an issue cannot be raised in this proceeding in view of the doctrine of

! constructive res judicata,

17. It may be noied in this context that while applying the principles of
res judicata the court should not be hampered by any technical rules of
Anterpretation. It has been very categorically opined by Sir Lawrence Jenkins
that:

*... the application of the rulke by courts in India should be

g influenced by no technical considerations of form, but’ by matter of

substance within the limits allowed by law.”
(See Sheoparsan Singh v. Ramnandan Singl®, 1A a1 .p. 99 ILR a p. 706.)

18. Therefore, any proceeding which lus been initiated in breach of the
principle of res judicata is prima facie a proceeding which has been initiated

A in abuse of the process of court, ;

) (1915.-16)"43 IA 21: L.R (1916} 43 Cal 694 (PC)
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19, A Constitution Bench of this Court in Devilal Modi v. STOY, has
explained this principle in very clear terms: (AIR p. 1152, para 7)

“*7....But the gquestion as o whether a citizen should be allowed o a
challengc the validity of the same order by successive pelitions under
Article 226, cannot be answered merely in the light of the significance
and importance of the citizens’ fundamentai rights. 'The general principle
underlying the docirine of res judicata i8 ultimately based on
considerations of public policy. One important consideration of public
policy is that the decisions pronounced by courts' of competent p
Jjurisdiction should be final, unless they are mwodilied or reversed by
appellate authorities; and the other principle is that no one should be
made to face the same Kkind of litigation Iwice over, because such a
process would be contrary 1© considerations of {air play and justice (vide
Daryao v. State of U.F.3)"

20. This Court in AIMO case¢! explined in clear termns that principle ¢
behind the doctrine of res judicata is to prevent an abuse of the process of
court. In explaining the said principle the Bench in AIMO case! relied on the
following Formulation of Somervell, L.J. in Greenjiaigh v. Mallard® (All ER
p. 257 H) (AIMO casel, SCC p. 700, pura 39)

“39....*1 think that on the authorities to which | will refer it would
be accurate to say that res judicata for this purpose js not confined to the g
issues which the court is actually asked o decide, byt that it covers issues
or facts which are s0 clearly part of the subject-matter of the litigation
and so clearly could have been raised that it would be an abuse of the
process of the court to allow a new proceeding 10 be started in respect of
them' " (emphasis supplied in AIMQO case')

The Bench in AIMO case! also noted that the judgment of the Court of g
Appeal in Greenhalgh® was approved by this Count in Stare of UL v. Nawab
Hussain?, SCC at p. 809, para 4.

21. Following all these principles a Constitwtion Bench of this Court in
Direct Recruit Class I Engg. O fficers’ Assn. v. State of Maharashtra® luid
down the tollowing principle: (SCC p. 741, para 35)

“35. ...an adjudication is conclusive and final not only as o the f
actual matter determined but a8 to every other matier which the parties
might and ought to have litigated and have had decided as incidental © or
essentially connected with subject-matter of the litigation and every
matter coming into the legitimale purview of the original action both in
respect of the matters of claimy and defence. Thus, the principle of
constructive res judicata underlying Explanation IV of Section 11 of the g
Code of Civil Procedure was applied lo writ case. We, accordingly hold
that the writ case is fit o be dismissed on the ground of res judicata.”

4 AIR 1965 SC 1150

5 AR 1961 SC 1457:(1962) 1 SCR 574

6 (1947) 2All ER 2.5 (CA) h
7 (1977) 2 SCC 806 : 1977 SCC (.&S) 362

8 (1990) 2 SCC 715 : 1990 SCC (L&S) 339:(199G) 13 ATC 348
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22. In view of such usuthoritative pronouncement of the Constitution
Bench of this Court, therc can be no doubt that the principles of constructive
res judicata, as explained in Explanation IV 1o Section 11 CPC, are also
applicable to writ: petitions,

23, Thus, the attempt to re-argue the case which has been [inally decided
by the court of last resort is a clear abuse ol process of the court, regardless
of the principles of res judicata, as has been held by this Court in KX, Modi
v. KN. Modi®. In SCC para 44 of the Report, this principle hus been very
lucidly discussed by this Court and the relevant portions whereol are
extracted below: (SCC p. 592)

“44. One of the examples cited as an abuse of the process of the
court is relitigation. It is an abuse of the process of the court and contrary
to justice and public policy for a parly to relitigate the same issue which
has already been tried and decided carlier against him. The reagitation
may or may nol be barred as res judicata,”

24. In coming 0 the wforementioned finding, this Court relied on The
Supreme Court Practice, 1995 published by Sweet & Maxwell (p. 344). The
relevant pl’ll’lClpleb laid down in the atoresaid practice and which have been
accepted byithis Court are as lollows: (K.K. Modi case®, SCC p. 592, para 43)

“43;'.' ... "This termi connotes that the process of the court must be
used bena fide and properly and mwst not be abused The court will
prevent improper use of its machinery and will in a proper case,
sununari ly prevent its machinery fronmi being used as a means of vexation
and oppression in the process of litigation. ... The categories of conduct
rendering a claim frivolous, vexatious o an abuse ol process are not
closed but depend on all the relevant circumstances. And for this purpose
considerations of public policy and the interests of justice may be very
material.'

25. On the premises aforesaid, it is clear that the attempt by the appellant
10 reagitate the same issues which were considered by this Court and were
rejected expressly in the previous judgment in AIMO casel, 5 a clear
instance of an abuse of process of this Court apart from the fact that such
issues are barred by principles of res judicata or constructive res judicata and
principles analogous thereto,

26. The other point which has been argued by the appellant is that
Notification dated 30-3-2004 issued under Section 28(4) of the KIAD Act
stahds vitiated in view of the provisions of Section 11-A of the said Act
inasmmiuch as po award was passed within two years from the date of the
noti fication. This Court is unable © accepl the aforesaid contcnlion, for the
tollowing reasons.

27, It may be noted that the said question was not urged by the appellant
in its writ petition before the learned Single Judge. Of course. this was urged
before the Division Bench of the High Court unsuccesst'ully. Apart from that
we also tind no substance in the aforesaid contentions.

9 (1998) 3 8CC 573
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28. If we compare the provisions ol Sections 28(4) and 28(5) of the
KIAD Act with the provisions of Sections 4 and 6 of the said Act, we discern
a substanual difference between the two. In order 1o appreciate the purport of
both Sections 28(4) and 28(5) of the KIAID Acl, they are w be read together
and are set out below:

“28. Acquisition of land — * ‘

(4) Aler orders are passed under sub-scction (3), where the State
Government is satisfied that any land should be acquired for the purpose
specified in the notification issued under sub-section (1), a declharation shall,
by notification in the Official Gazete, be made 1 that effe ct.

(5) On the publication in the Oflicial Gazene of the declaration ur{der
sub-section (4), the land shall vest absolutely in the State Govyernment froe
from all encunbrances.” :

29. The appellant has not challenged the validity of the aforesaid
provisions. Therefore, on a combined reading of the provisions ol Sections
28(4) and 28(5) of the KIAD Act, it is clear that on the publication of the
Notification under Section 28(4) of the KIAD Act ie.. from 30-3-2004. the
land in question vested in the State ree from all v..n(.umbr:mcqb by operation
of Section 28(5) of the KIAD Act. whereas the land acquired:under the said
Act vests only under Section 16 thercof. which runs as under: :

“16. Power t take possession.-—When the Collecior hasmade an aweard
under Section 11, I may ke possession of the Jand, which shall thereupon
vest absolutely in the Governmient, {ree from all encumbr:inces.”

30. On a comparison of (he aforesaid provisions, namely, Sections 28(4)
and 28(5) of the KIAD Act with Section 16 of the said Act, it is clear that the
land which is subject to acquisition proceeding under the said Act gets vested
with the Government only when the Collector makes an award under Section
11, and the Government takes possession. Under Sections 28(4) and 28(5) of
the KIAD Act, such vesting takes place by operation of law and it has
nothing to do with the making of any award, This is where Sections 28(4)
and 28(5) of the KIAD Act are vitally different from Secuom 4 .md 6 of the
said Act

31. A somewhat similar question came up for consideration before a
three-Judge Bench of this Court in Prarap v. State of Rajasthan'®, In that
case the acquisition proceedings commenced under Section 52(2) of the
Rajasthan Urban Improvement Act, 1959 and the same contentions were
raised, namely, that the acquisition notilication gets invalidated for not
making an award within a period of two years from the date of notification.
Repelling the said contention, the learned Judges held that once the land is
vested in the Government, the provisions of Section.lI-A are not autracted
and the acquisition proceedings will not lapse. (Pratap caseél9, SCC para 12
al p. 8 of the Report.)

32 In Munithimmaiah v. State of Karnaraka® this Court held that the
provisions of Sections 6 and 1I-A of the said Act do not apply to the

-

10 (1996)3 SCC 1
11 (2002) 4 5CC 326
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M. NAGABHUSHANA v, STATE OF KARNATAKA (Ganguly, J.)

provisions of the Bangalore Devclopment Authority Act, 1976 (e BDA
Acl). In SCC para 15 at p. 335 of the Report this Court’ made a distinction
between the purposes of the two enactments and held that all the provisions
of the said Act do not apply to the BDA Acl Subsequently, the Constitution
Bench of this Court in Offshore Holdings (P} Lid. vi Bangalore Development
Authoriry'?, held that Section 11-A of ihe said Act does not apply (o
acquisition under the BDA Act.

33. The same principie is attracted to the present case also. Here also on
a comparison between the provisions of the said Act and the KIAD Act, we
find that those two Acts were enacted o achieve substantially different
purposes. Insofar as the KIAD Act is concerned, from its Stalement of
Objects and Reasons, it is clear that the same was enacted (o achieve the
following purposes:

. "It is considered pecessary © make provision lor the orderly
establishment und development of industries in suitable areas in the Sate.

To achieve this object, it s proposed 0 specil’y suitable arcias for indusirial

development and establish a board 1o develop such areas and make available

lands therein for establishment of industrics.”

34. The KIAD Act i3 of course a self-contained code. The said Act is
primarily a law regulaling acquisition of land for public purpose and for
payment of compensation. Acquisition of land under the said Act is not
concerned solely with the purpose of planncd development of any city. It has
o cater to different situations which come within the expanded horizon of
public purpose. Recently the Constitution Bench of this Court in Girnar
Traders (3) v. State of Maharashird'? held that Section 11-A of the said Act
does not apply (o acquisition under the provisions of the Maharashtra
Regional and Town Planning Act, 1966.

35, The leurned counsel for the appellant has relied on the judgment of
this Cowrt in Mariyappa v. State of Karnataka. The said decision was cited
for the purpose of contending that Section 11-A is applicable © an
acquisition under the KIAD Act. In Mariyappat* betore coming to hold that
provision of Section 11-A of the Central Act applivs to the Karnataka
Acquisition of Land for Grant of llouse Sites Act, 1972 (hereinafter “the
1972 Act’), this Court held that the 1972 Act is not a scif-contained code.
The Court also held that the 1972 Act and the Central Act ure supplemental
10 e€ach other o the extent that unless the Central Act supplements the
Karnataka Act, the laiter cannot function. The Court further held that both the
Acts, namely, the 1972 Act and the Central Act deal with the same subject.
But in the ihstdnl case the KIAD Act is a self-contained code and the Central
Act is not supplemental o it. Therefore, the ratio in Mariyappa* s not
attracted toithe facts of the present case.

36. Followm-&, the aforesaid well-settied principles, this Court is of the
opinion that there is no substance in the contention of the appeliant that

12 (2011) 3 SCC 139:(2011) 1 5CC (Civ) 662 : (2011) | Scale 533
13 (2.01) 3 SCC 1:(2011) 1 SCC (Civ) 578 :(2011)1 Scale 23
14 (1998) 3 SCC 276
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acquisition under the KIAD Act fapsed for alleged non-compliance with the
provisions of Section 11-A of the said Act. For the reasons aforesaid all the
conlentions of the appellan:, being without any substance. fail and the appeal
is disinissed.

37. For the reasons indicated hercinabove, this Court holds that the filing
of this appeal before this Court is an instance of an abuse of the process of
cowt. The main purpose was © hold up, on one ur the other pretext, the Jand
acquisition progeeding which, as held by this Cowrt in AIMO case!, was
initiated to “achjeve a larger public purpose”,

38. @ that Mew of the matter, this Court mukes it clear that the State
Government shéuld complete the project as culy a8 possible and should not
o auything, inéluding releasing any land acguired under this project, as that
may impede the compiletion of the project and would not be compatible with
the larger public interest which the projea iy infended o serve.

3%. This Court. thersfore, dismisses this appeal with costs assessed at 10
tukis %o be paid by the appellant in lavowr of the Keounataka figh Court
Legal Services Authority within a period of six weeks Trom date. In default, a
pmce.eding Wil ‘be initiated against e appellant on o complaint by the
Karnatalia Fhigh Court Legal Services Authority by the appropriate zuthority

. undler the relevant Public Demand Recovery Act for recovery of (this cost
amhount as arreurs of land revenue.

40. The appt,al is, thus, dlSIllleL(l with costs as JfOI‘LS"Ild Interiny orders,
if any, are vacaied.

{2011 3 Supreme (lourt Cases 422
_ (BEFORE AL IAMAS KABIR AND CyRI&C JOSEPH, 1))
FIARYAINA STALE WAREHOUSING

CORPORATION AND QOTHERS ir Petdionars:
., = Verstes !
JAG AT RAM AND ANQTHER i Respondents.

SLPs () No.s2659 of 2011 with No. 451 of 2014,
decided on Febrmuary 23, 201!

A Bervice Law — Promotion — Senio rity-cuni-merit — Valid app lcatioa
of -—— Respondent' | being senior to petitioner and having mmlmum NEQUSSITY
merit but being less mieritorious than petitioner — Effect of -~ Respondent
I, on fads, held (per curiam), cntitted to promotion over pelitioner —
Seniurit s urn-merit criterion requires a mininoim necessary ‘merit but does
rot reqguire conar utive assessment of merit — Held! petitioner cannot be
given promotion i preference o Respondent I on ground that he is more
meritocious, would violate seniority-cum-merit eriterion

(Parsas 14to 20; und 40 to <9

T From tix Judgioent and Order Juted 112102010 of the High Count of Punjab snd [{aryana at
Chandigarhs in Letters Pateat Apped No. 590 of 2000 (Q&M)



469
L i 16S

REPORTABLE

IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NOS.7691- 7694 OF 2022

[Arising out of SLP (C) Nos. 21187-21190 of 2019] !
S. RAMACHANDRA RAO veeeerere APPELLANT(S)
VERSUS
S. NAGABHUSHANA RAO & ORS. ... RESPQNDENT(S)
JUDGMENT
DINESH MAHESHWARI, J.

Leave granted.

2. These appeéls are directed against the common order dated
28.06.2019 in Civil Revision Petition Nos. 758, 759, 760 & 761 of 2019,
as passed by the High Court of Andhra Pradesh at Amaravathi, whereby
the High Court has not approved the similar orders dated 07.02.2019, as
passed by the-Court of lil Additional Senior Civil Judge at Vijayawada in
four separate civil proceedings between the same contesting parties.

5. Put in a nutshell, the issue involved in the mattér is concerning the
capacity in which the plaintiff-appellant’'s wife, who is the General Power

SUUEY Attorney* holder of the appellant and is also an enrolled advocate,
ey

1'GRA/, for short.
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could appear and act on his behalf in the said civil proceedings. Even
before passing of the orders which form the subject-matter of present
appeals, this issue had led to various orders by the Trial Court at different
stages of proceedings as also 10 a couple of orders by the: High Court in
challenge to the orders so passed by the Trial Court. Therein, the Trial
Court and thé High Court essentially held that merely for the wife of the
appellant being an advocate, there was no prohibition in law for her to act
on behalf of her husband as a GPA holder but, it was made clear that she
would appear in-person as a power agent of her husband and not in her

profeséional capacity as an advocate. The same proposition was iterated

by the Trial Court in its orders dated 07.02.2019 in these very

proceedings, while rejecting the objection against examination of the
witnesses by the wife of the appellant in her capacity as GPA holder.
However, in the impugned order dated 28.06.2019, the High Court has
held that in viéw of a Division Bench decision of the same High Court, it
was not permissiblq} for a GPA holder to participate in the procéedings
Iand, therefore, whileE disapproving the orders under challenge, the wife of
the appellant has been given liberty 10 act as an advocate on behalf of
her husband, the plaintiff, in theée cases.

4.  Wih the outline as aforesaid, we may take note of the relevant

background aspects as follows:

4.1. -Acivil suit for partition of certain properties, being O.S. No. 368 of

+1995, came to be filed before the said Trial Court, wherein the appellant
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was arrayed as the 39 plaintiff. The appellant would submit that on
20.04.1987, he had executed a GPA in favour of his brother, the 1%
respondent herein (t:he contesting respondent), who had prosecuted the
said civil suit for pairtition. A decree was passed in the said suit on the
basis of a compromfise n.1em0 filed on 17.09.1995. The appellant would
allége that he was not aware of filing of the said civil suit; that the decree
was detrimental to his interest and was fraudulently obtained; and
therefore, he revoked the GPA in favour of the 1% respondent on
26.01-.1996. Later on, the appellant executed another General Power of
Attorney dated 25.01.1997 in favour of his wife. Thereafter, on behalf of
the appellant, [LA. No. 634 of 1997 was filed in the said O.S. No. 368 of
1995 by his new GPA holder (his wife) for recalling the judgment and
decree passed in the suit. This apart, the appellant instituted three mbre
civil suits, being (i) O.S. No. 388 of 1997, for declaration of title,
possession, partition, and mesne profits; (i) O.S. No. 104 of 1998, for
rendition of accounts in relation to actions and bank tr_ansac::tions by the
contesting respondent in his erstwhile capacity as agent of tréae appellant;
and (i) O.S. No. 445 of 1998, for partition and mesne profits,

4.2,  While the said four civil proceedings remained ‘pending, the GPA
holder of the appellant, i.e., his wife, graduated in law and she was
enrolled as an advocate in the yéar 2011.

4.3. On 27.09.2011, an 1app[icati0n, being I.A. No. 1308 of 2011, was

filed in said 1.A. No. 634 of 1997 in O.S. No. 368 of 1995 under Order lii
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Rule 2 read with Section ‘151 of the Code of Civil Procedure, 1908° ref’:\d
with Section 32 of the Advocates Act, 1961° read with Rules 32 and 33 of
the Civil Rules of Practice in Andhra Pradesh read with Section 120 of the
Evidence Act, 1872 with the prayer that the GPA holder of the appeilant
be permitted to appear in person; and to plead, argue .and do all
| necessary acts for conduct of proceedings. Similar applications were filed
in two of the aforesaid civil suits, being 1.A No. 1307 of 2011 ih O.S. No.
104 of 1998 and LA. No. 1306 of 2011 in O.S. No. 388 of 1997. The Trial
Court, by its similar orders datedL19.02.2018, allowed the applications so
moved and granted the préyer so made while rejecting the contentions
urged on behalf of contesting respondent with reference to Order Iif Rule
2 CPC. The said order 19.02.2018, as passed in relation t© O.S. No. 368

of 1995 reads as under: -

“1. This petition is filed under Order 3 Rule 2 Section 151 CPC and
Section 32 of Advocates Act, 1961 & Rule 32 and 33 of Civil Rules
of practice in AP. and Evidence Act Sect.120 praying to allow the
petitioner © represent her hushand the plaintiff in the above suit,
before the Hon'bie Court to appear in person, © plead and w0 al
acts necessary in the conduct of above proceedings.

.2. The Petitioner who is the authorized GPA holder of the plaintiff

.in the suit, seeks permission of this Court, 10 permit her to
represent the plaintiff in person. The Petitioner says that, as she is
the wife of plaintiff she can protect the best interest of her
husband, and as her husband is staying in a far away place and
as he cannot attend the court in person she may be permitted ©
represent her husband in person t©o conduct the suit and she in
support of her contentions relied upon a judgment reported in AIR
2003 AP. 317, Sundar Raj Jaiswal and others vs. Smt.Vijaywa
Jaiswal.

2'CPC, for short. ;
3 'the Act of 1961", for short.
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3. Wherein it was held that, under Section 32 of the Advocate Act
the court may permit appearance in a particular case permitting
any person other than the Advocate and that, under the said
provision a discretionary power was given to the court 10 permit
appearance to any non-advocate for party. t was further held in
the judgment that, the trial court granted permission for the Power
of Attorney Nolder of the respondent and the said Power of
Attorney has been helping the court by appearing for the
respondent and there is no remark noticed by the court below. | is
always open for the Court to Withdraw or cancel permission ¥ the
Power of Attorney holder & 'unworthy or reprehensible. Hence
sought permission to allow her o represent her husband/plaintiff in
‘the suit.

4. The objection of respondent was that as per Order 3 Rule 2
appearance may be in person or by recognized agent or by
pleader, which is once again subject to the person knowledge of
the transactions, but never empowers to argue on behalf of the
executant, as such the above provisions are not correct for asking
to plead in the court on behalf of plaintiff. He further opposed the
petition Stating that, the petitioner is not resident of Vijaywada, as
such, it would be difficult for them to serve notice on the petitioner
in case of any applications filed in the suit. Hence, opposed the
petition.

5. However this court having considered the petition and counter
averments opines that, when the petitioner was_permitted by this
court at the inception_of the suit_itself. to represent as GPA. now
the_permission_is_sought by her to represent her husband in
person, instead of by a pleader. Moreover, she states 1o be the
wife of the origingl plaintiff, who in_the opinion_of this court can
grotect the best interest of-hel spouse and as held by his lordship.

in_the above reported judgment that. the permission cannot be

withdrawn at the instance of petitioners. More so, when there is
nothing on record to show that, the GPA holder has created. an

* unbealthy atmosphere on indiscipline situation or exchanged
words,

6. .So when the Hon'ble High Court held that, when once the
permission so granted can be withdrawn, if the acts of GPA
representing the party in person is in derogative to the interest of
the original party, the petitioner herein being the wife of plaintiff, in
the opinion of this court can be perMitted to represent iN person on
behalf of her husband. With regard o the other objection of
respondent that, service of notice on the petitioner in case of any
applications filed, would be difficult as she does nNot reside at
Vijayawada, as the petitioner at the time of arguments submitted
that she will stay at Viayawada, tif the suit is disposed off, this
court does Not find any grounds to disallow her plea.

(69
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7. Accordingly betition is allowed.”
: (emphasis supplied)

4.4. The aforesaid orders dated 19.02.2018 were challenged by the
contesting respondent in the Hiéh Court. The High Court by its common
order dated 20.04.2018 in CRP Nos. 1784, 2221 & 2366 of 2018,
confirmed the orders of the Trial Court, but while clarifying that the wife of
the appellant will appear in person as power agent of the appellant but

not in her professional capacity as a lawyer. This order dated 20.04.2018

by the High Court reads as under: -

"These three revisions arise out of the orders passed by the
il Additional Senior Civil Judge, Vijayawada,. aflowing the
applications filed by the 1st respondent herein under Order lll Rule
2 of the Code of Civil Procedure read with Section 32 of the
Advocates Act, 1961,

2. Heard Mr. V.S.R. Anjaneyuly, learned counsel ifor the
petitioner and Smt. Hemalatha Suryadevara, the General Power
Agent of the 1st respondent herein, who was the plaintiff in all the

three suits.

3. The 1st respohdent, who was the plaintiff in three different
suits nameiy 0.5.N0s.368 of 1995, 389 (sic) of 1997 and 104 of
1998, is the principal and his wife Smt. Suryadevara Hemalatha, is
his powel agent. it appeafs that the 1st respondent and the
plaintiff was all along represented by the counsel before the Court
below. One of the suits akeady got disposed of. The other two
suits are now pending. Even in the disposed of suit, some
applications have been filed.

4. In the meantime, the wife of the 1st respandent filed
applications in alf the three suits, under Order Hli Rule 2 of CPC for
representing her husband and to appear in person, © plead and t©
conduct the above proceedings. These applications were aliowed
by the Court below, forcing the 1st defendant in two suits and the
sole defendant in the third suit 1o come up with the above
revisions.

5. The objections of the [earned counsel for the petitioner o
the orders impugned in these revisions are two fold namely (i} that
the wife-cum-General Power Agent of the 1st respondent aiso
happens to be a lawyer, but she can either appear as a counsel or
as a power agent and not as both and (ii) that the address for

|70
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service should be intimated by the 1st respondent in Vijayawada
to enable the petitioners 10 serve notices and summons.

6. The power agent of the 1st respondent. who gppeared in
person_before me, stated that she is not seeking to appear as an
advocate for the 1st respondent but she is_seeking {0 appear_only.
as_the power agent of the 1st respondent. Thefe can be no

cbjection_to a party to a proceeding to appear through the power
agent. Order Il Rule 2 of CPC provides for the same and to that

extent the order of the trial Court allowing the applications cannot
be found fault with. Once an application under Qrder lil Rule 2
CPC is allowed, the power agent has two options, first option is t
appear in person as a power agent and the second option is t©
engage an advocate herself. Both cannot be combined i a single
order and that is the objection of the learned counsel for the
petitioner. That objection is sustainable in law.

8 But in so far as the second objection is concerned, if the

1st respondent s appearing only as a power agent of & party, the
question of informing the local address for service does not arise.
it is only when a lawyer is engaged, the question of furnishing a

local address for service would arise.

Therefore._all the Civil_Revision Petitions are disposed of
confirming_the orders of the trial Court and clarifying that Smt.
Suryadevara Hemalatha, will_appear in_person @s a power agent
of the 1st respondent and will not appear in_her professional
capagity as a lawyer.

As a sequel thereto, miscellaneous petitions, i any, pending

- shall stand closed.”

{emphasis supplied)

Thereafter, another application of similar nature in relation o O.S.

|71

No. 445 of 1998 was considered and allowed by the Trial Court by its

order

dated 24.09.2018, while rejecting similar objection of the

respondent and while observing as under: -

“The respandent opposed the petition stating that, as per Order
3 ruie 2 CPC appearance maybe in person or by recognized agent
or by a pleader which s once again & subject 1o the persenal
knowledge ofithe transactions and it never empowers to argue on
behalf of the executants, as such the provisions under which this
petition is filed is not correct 10 seek permission to represent and
piead on behaif of the piaintiff in the suit.

However, this court considering the petition and counter
averments opines that, when GPA is executed in favour of the

7
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petitioner authorizing her to represent the plaintiff in the suit, and
she as GPA also intends to plead on behalf of the plaintiff in the
suit as she can protiect the best interest of her husband, and when

-as per Sec.32 of Advocate Act any court or authority or person

may permit any person, not enrolled as to advocate under Act, 10
appear before it, iN any particular case, petitioner being the
authorized agent of plaintiff in the suit, seeking permission to
appear in person and conduct the suit on behalf of her husband
seems reasonable.

Moreover, when the permission granted can be withdrawn by
the Court, if the acts of GPA representing the party, in person in
derogative to the interest of the original party. So, the petilioner
being the wife of plaintiff in the sull seeking permission to
represent in person_on behalf of her husband seems justice and
necessary. Hence, for the reasons stated above, | am inclined to
allow the application. Accordingly, the petition in aliowed."

i {emphasis supplied)

[#2

The aforesaid order dated 24.09.2018 was challenged by the

contesting respondent in the High Court in CRP No. 6924 of 2018. This

petiton was also dismissed by the High Court by its order dated

14.12.2018, which may also be usefully reproduced as under: -

“Aggrieved by an order passed by the trial Court permitting the 1st
respondent to be represented by his wife as the General Power of
Attorney hoider, to act, to appear and © plead, the defendant in
the suit has come up with the above revision.

2. Heard Mr. V.S.R. Anjaneyulu, learned counsel for the petitioner.
The G.P.A. holder of the 1st respondent takes notice.

3. The 1st respongdent herein has filed a suit in 0.5.N0.445 of !

1998 for partition. It appears that the 1st respondent is a retired
I.A.S. Officer and his wife Who is General Power of Attorney holder
is an Advocate enrolled in the Bar Council of Andhra Pradesh.

4. Therefore, the 1st respondent has appointed his own: Wife as
General Power agent. This fact is not disputed.

5. When an attempt was made by the G.P.A. holder to ac:t in 'dual
capacity, both as a General Power of Attorney and as an advocate
for her husband, this Court directed that she can only opt for one.

6. Therefore, the 1st respondent filed 1.ANo.556 of 2018 seeking
permission for the G.P.A. holder to plead, present -and argue his
case in person. This application has been allowed by -the trial
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. Court by an order dated 24-09-2018. It is against the said order
that the revision has been filed.

7. The contention of Mr. V.S.R. Anjaneyulu, learmed counsel for
the. petitioner is that GP.A. holder, having a personal interest,
cannot plead on behalf of the party. Reliance is placed upon the
clause contained in the deed of a General Power of Attorney.

8. But clauses 2 and 3 of the deed of Genefal Power Of Attorney

authorises the G.P.A. holder to sign and verify plaints, written

statements, affidavits etc, and also o appear in al courts.

Therefore, the General Power of Attorney certainly authorises the
holder to plead on behalf of the 1st respondent.

9. Merely because the wife_happens to be a lwyer, there is no
prohibition_in_law_for_her to plead the case of her hushand by
holding a_general_power, The bar for a lawyer 10 take a dual role,
is_in_the context_of conflict_of interests. which correfate o _ethical
prin¢iples in_respect_of the profession. But when a__ﬁ.we_as, spouse,
is_involved in litigation, there can be no bar for the lawyer to act as
the power agent of the spouse, for doing whatever is autholised by
the deed of General Power of Attorney 1o do.

10. Moreover, | do not know in what way the petitioner is
aggrieved by such an act. If at all there afe ceftain things only
within the exclusive knowledge of the principal that can certainly
be raised as a point. Therefore, | find no merits in the revision.
Hence, the Civi Revision Petition is dismissed. No costs.

As a sequel thereto, miscellanecus petitions, n‘ any, pendlng

shall stand closed.”
(emphasis supplied)

4.7. On the othér hand, when the said proceedings were 0
progress further, the contesting fespondent fi'Iéd separate
applications, this time contending that the wife of the appellant, who
was representing him as GPA holder, was not entitled to examine the
witnesses. The Trial Court, yet again, rejected the objection of the
contesting respondent by its separate but substantially similar orders
dated 07.02.2019. The orde’ s0 passed by the Trial Court in relation
to O.S._ No. 368 of 1995 reads as under: -

" “1. This petition is filed under Sec151 CPC by the petitioner
seeking the court o prevent the wife of the piaintiff who is

g

[+3
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representing the plaintiff in person, as his GPA from examining the
withesses.

2. The Petitioner says that, the 1st piaintiff in the suit is being
represented by his wife as GPA holder from 1998 onwards, and as
on the said date the suit was being represented by different
counsel. The 1st respondent who came on record as GPA, of the
plaintiff fled an application under Order 3 Rule 2 CPC seeking
permission o represent the 1st plaintiff in person. and the said
application was allowed, against which this petitioner preferred
CRP 1784/2018, which was disposed of on 20-4-2018, directing
the GPA holder Not to conduct the suit proceedings both in the
capacity of an advocate as she is enrolled in bar, and as GPA. The
petitioner says that, when the 1st respondent nowhere stated that,
the GPA in her name was cancelled, and she was authorized t©
make personal appearance on behalf of the plaintiff, the
respondent has to only engaged a counsel represent in her
personal capacity. Hence, the 1st respondent cross examining the
withesses in person is against the orders of Hon'ble High Court in
CRP 1784/2018. Hence, this petition to declare that the 1st
respondent who is GPA holder is not authorized o participate in
the cross examination of the witnesses.

3. The 1st respondent opposed the petition stating that, she as a

' GPA of her husband/plaintiff is appearing in person, after obtaining
permission from this Court, and though she is enrolled in bar
council, she is not appearing in her professional capacity, in this
matter and thus she is appearing in person, as such, she is
entitted to cross examine the witnesses and that petitioner cannot
direct the plaintifi, as o how she has w© conduct the case ie.
either through a counsel or in person. The Hon'bte High Court in
CRP No.1784/2018 stated that the GPA holder cannot represent
the court both as a GPA and in her professional capacity, but did
not say that she cannot in her personal capacity conduct the suit
proceedings. Hence, she being the GPA of her husband is
competent to do the suit N person that includes the cross
examination of withesses.

4, Heard both% sides.

5. Both the parties did not adduce any oral or documentary
evidence.
"Whether the respondent canpot be permitted 10
participate_in _the examination_of witnesses as_prayed by
the petitioner?” '
POINT:
6. The Petitioner's objection for the 1st respondent to cross
examine the witnesses herself is that, she being the GPA of the
plaintiff can only engage a counsel but cannot participate in the
trial and examine the witnesses or argue the matter. Though she
was permitted to represent the suit proceedings in person, it does

10

EX
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not confer her with the authority of doing any such acts, which a
legal practitioner would do. But, the respondent says that, when
she was permitted by this Court to conduct the suit proceedings as
GPA of her husband- 1st plaintiff in person, it is for her to decided,
whether she would continue the suit in person ¢r engage any
counsel to represent the suit proceedings and that this petitioner
has no business © direct the respondent as to adopt to which
course in the gonduct of the suit proceedings.

7. The 1st respondent in support of her arguments has relied upon
the following two judgments 1) Surender Raj Jaiswal and others
vs. Vijaya Jaigwal, AR 2003 AP 317; 2) Prabha P.Shenai vs. ispat
Industries Limited 2016 Law Suit (Bombay) 271. In the said
judgment referred (1) above at paragraph No.13 his Lordship
opined that

{ do not see any bonafides on the part of the petitioners ©
insist the respondent to prosecute either personally or appoint
an Advocate. The respondent herself no doubt is empowered o
prosecute the particular case but due to the relationship of
herself with her husband and the acquaintance of the case, she
reposed confidence fully in her husband and appointed him as
her Power of Attorney to appear on her behalf in a particular
case and, therefore, the application filed by the petitioners
herein was rightly dismissed by the Court below. The Trial Court
granted permission for the Power of Attorney Holder of the
respondent and the said Power of Altorney has been' helping
the Court by appearing for the reSpondent and there 1S no
remark noticed by the Court below. It is always open for the
Court to withdraw or cancel permission i the Power of Attomey
Holder is unworthy or reprehensible.

8. This Court considering the arguments submitted by either side
and the principle held in the above referred judgments opines that,
when once the respondent was permitted to represent: the 1st
plainti ff who is no other than her husband, in person opining that
no person can protect the interest of the spouse, and agt in the
best Interest of the spouse other than the wife/husband,
herself/himself, permitted the respondent, who is the wife of 1st
plaintiff, and also GPA to represent the suit proceedings in person
and because she was permitted and representing the suit in
person, now she wants © cross examing the witnesses aiso, by
herself, as rightly put forth by the respondent What locus standi
does the petitioner have in oObjecting the respondent N Cross
examining the witnesses on behalf of the plaintiff, and her
husband? when_there is no bar for a party 10 Cross examjne the
witnesses. the_respondent.who is representing the plaintiff as a
GPA_and permitied _to_represent_in_person _intending_to _cross
examine the witnesses by herself be curtailed? In fact the principle
held_under ref.(1) above judgment aptly applies to the case on
hand, because in this_case also, like in the above referred case,
the GPA holder and the plaintiff are hushand and wife, as such tis

11
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Qo_uamgnmas..lhalh unless the court opines o _withdraw or cancel
the permission,_if m.um_oi.ammﬂ holder js_found unworthy
there_can_be no hindrance for the respondent to_continue 10
represent the plaintiff in persaon. !

9. As held in judgment in reference No.2 that-

In the present case, considering the fact that the constituted
attomey in the present case is not only the husband of the
plaintiff but her predecessor in title, who actually carned out the
work in question and to whom, the amounts claimed in: ‘the suit
were due before he assngned his entitement w the plaintiff,
there is a preeminent case for permitting him to represent the
plaintiff and argue her case in this suit. | have according,
permitted him o advance arguments for the plaintiff.

10. The said principle also is apt o the case on hand, as in this
suit also the lst respondent was permitted t© represent the 1st
plaintiff in person, so she can very well represent the 1st plaintiff
and argue the case in this matter, and the petitioner cannot raise
any objection with regard o the entitlement of the respondent, who
was permitted to represent in person; with regard o the bar
enshrined by his lordship in CRP 1784/18 that, the respondent
being GPA holder cannot represent the matter in her professional
capacity, when certainly the respondent is not representing the
Court as an advocate, and she is representing the Court, as the
wife of plaintiff who was permitted to represent the 1st plaintiff in
person being his GPA holder and not as an advocate, she cannot
be curtailed from cross examining the witnesses. Accordingly, this
point is answered against the petitioner,

11. In the result, the petition is dismissed.”

{emphasis supplied)
48. The aforesaid orders dated 07.02.2019 were challenged before
the High Court in Civil Revision Petition Nos. 758, 759, 760 and 761 of
2019, which have been considered and decided by the impugned
common order dated 28.06.2019.

4.8.1." In the impugned order dated 28.06.2019, the High Coun, after

_taking note of the background aspects and stand of the respective

parties, stated the point for determination in the following terms: -
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“9, - The short point that arises for consideration is. "Whether the
G.PA. holder.of the plaintiff can be permitted to act like a counsel
and cross-examine the witnesses?"

%

Thereafter, the High Court took note of the previous applications

moved in these matters and the orders passed thereupon, while ‘stating

its construction of such previous orders, inter alig, in the following terms:-

4.8.3.

“12. The said order came to be passed in he month of December,
2018. As stated above, earlier 1 this order, a common order was
passed in C.RP.Nos.1784, 2221 and 2366 of 2018, wherein, the
applications filed under Order (I Rule 2 of CP.C. read with

‘Section 32 of the Advocates Act were disposed of clarifying that
* Smt.S.Hemalatha will appear in-person as a power of agent 10 the

first respondent and will not appear in her professional capacity.
The said applications came 1o be filed under Order il Rule 2 of
C.P.C., for the following relief, to represent her husband; o appear
in person o plead and conduct the above proceedings.

13. The said applications Were allowed by the Court below,
forcing the first defendant to come up with the above three
revisions. The objections of the learned counsel for the petitioner
therein, were two fold, namely (i) that the wife-cum-General Power
agent of first respondent also happens to be a lawyer, but she can
either appear as a counsel or as a power agent and not as both
and (i) that e address for service should be intimated by the first
respondent in Vijayawada to enable the petitioners w0 serve
notices and summons. The Hon'ble High Court held that once an
application under Order ill Rule 2 CPC is allowed, the power agent
has two options; the first option is to appear in person as a power
agent and second option is 0 act as an Advocate herself. Both
cannot be combined in a singie order.”

Thereafter, the High Court took Note of the reasons that prevailed

with the Trial Court in passing the impugned orders dated 07.02.2019,

and proceeded to allow the revision petitions, essentially with reference to

decision of the Division Bench of the High Court in the case of Madupu

Harinarayana @ Haribabu rep. by his G.PA. T. D. Dayal v. 1%

Additional District Judge, Kadapa and Ors.: 2011 (2) ALT 405 (D.B.)

]
and Section 32 of the Act of 1861. The High Court expressed its views

13
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against panicipationé of the wife of the appellant in the proceedings as

i ;
GPA holder, while giving her liberty to conduct the case as an advocate

and while observing as under: -

“16, The Hon'ble Division Bench in the Judgment referred t©o
above observed that any person approaching the court seeking
some legal redressal has to scrupulously, and without exception,
follow the procedural rules and reguiations framed by the High

* Court. The rules made by the High Court, Civil Rules of Practice
and Circular Orders and Criminal Rules of Practice and Circular
Orders as well as various other procedural rules made under
various statutes supplant the two codes. A party 10 the proceeding
can either himself appear as a party N pefson 10 ventilate his
grievance of engage an advocate enrolled on the roliS of the Bar
Councit of Andhra Pradesh (a statutory professional body
constituted under the Advocates Act .1961). A party to the
proceedings may authorize anOthel by giVing a Power of Attorney
o appear in the case, file affidavits, instruct lawyers and act on his |/
behalf. It was held that the G.P.A. holder cannot plead and/or
argue for his principal. If a person, other than an advocate enrolled
on the rolls of the Bar council, appears in court, it is an offence
punishable under law. Power of Attarney Act defines “"power-of-
Attorney” to include any instrument empowering a specified
person © act for and in the name of the person executing it. If so
empowered, the donor may execute any instrument or do anything
in his own name and signature by the authority of the dongr of the
power. Section 4 of the POA Act casts an obligation ‘on the POA 10
verity the affidavit, give a declaration or other sufficient proof of the
POA, and to deposit the same in the High Court -or the District
Court within the local limits of whose jurisdiction the instrument
may be. Ofder ll CP.C, deals with Tecognized agents and
pleaders. Rule 1 thereof enables the recognized agent to make
appearance, application or act in any court. Rule 2 explains
recognized agents as ‘“agents of parties by whom . such
appearances, applications and acts may be made of done". These
are the persons holding POA authorizing them to make an
application and act on behaif of such parties. Section 2(a) of the
Advocates Act defines, “Advocate” 1o mean an advocate’ entered
in any roll under the provisions of the said Act. Section 2(15) of the
CPC defines "Pleader” t0 mean any person ent:tled 0 appear and
plead for another in court.

*hE wiw e

18. After referring to the provisions of Advocates Act and the
Rules made by the High Court and the circulars issued; this Court
in Madupu Harinarayana's case (supra) held that al the
pleadings in the proceedings shouid be made by party in person
as recognized agents. A party in person, and a recognized agent,

14
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have © make an appo:ntment N writing (vakalatnama) duly
authorizing the advocate to appear and argue the case. Dnly an

advocate entered on the rolls of the Bar Counizit of :Andhra -

Pradesh, who has been given vakalat and which has been
accepted by such advocate, can have the right of audience on
behalf of the party, or his recognized agent, who engaged the
advocate. Section 32 of the Advocates Act empowers the
Advocate to permit any non-advocate to appear in a particular
case. This means that any person has 1 seek prior permission of
the Court o argue the case if he is not Advocate enrolled under
the Advocates Act.

19. From the above observations made, it is clear that Section 32
of the Advocates Act empowers the court 0 permit any non-
advocate 10 appear in a particular case after .seeking prior
nermission of the court to argue a case if he is not an Advocate. It
wolld be appropriate 1o extract Section 32 of the Act which is as
under:

“32. Power of Court to permit appearances in
particular cases.—Notwithstanding anything: contained
in this Chapter, any courl, authority, or person may
permit any person, not enrolled as an advocate Under
this Act, to appear before it or him in any particular
case.”

20. Prima-facie, a reading of the above provision vis-a-vis the law
laid down by the Division Bench show that it is only the Advocate.
who has enrolled under the provisions of the Advocates Act, has
the right of practice in any court. Any violation of the same would
amount to committing the offence under Section 35 of the
"Evidence Act.

21. in the instant case, the wife of the plaintiff, who is representing
her husband, intends to examine the witness as a G.P.A. holder.
She is not arguing the matter as an Advocate for the plaintiff nor
she is cfoss-examining the witness as a lawyer for the first plaintiff,
though she is a lawyer practicing in the said court.

22. Though the judgment in CR.P.N06924 of 2018 between the
same _parties held that there is no bar for the petitioner to
participate in_the trial, but the Divisign Bench judgment of this
Court prohibits participation by the GP.A. Holder. The same was
not_birought to_the notice of the learned Judge. As observed by me
earlier, the Diyision Bench of this Court categorically held that the
G.P.A._hoider cannot_plead and/or_argue for his_prrincipal. if a
person, other: than an Advocate enrolled on the rolls of the Bar
Council, appears in the Court it is an offence punishable under
lawv.

23. .im_w_zm_m_m_zeépmdm_hmr who is _also_an
Advocate, is doing the case of her husband as g General Power of
Attorney holder. It may also be true that the same _may not_cause

15
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much prejudice 1o _the petitioners, But. in view of the judament of
the_ Division Bench _of the combined High Court, C.R.Ps. are
allowed. however. giving_liperty to the respondent to conduct the
case as an Advocate since she is a practicing Advocate as well.

24. There shall be no order as to costs. Miscellaneous Petitions

-pending if any in these revisions shall stand closed.”
(emphasis supplied)

- A long deal of arguments has been advanced before us in these
appeals preferred against the order so passed by the High Court. It has
been contended on behaif of the appeilant that the High Court has totally
misdirected itself and has failed to consider that the issue in question
relating © the appearance of wife of the appellant as his GPA holder
stood conciuded in tfhese_ proceedings by virtue of the previous orders of
Ithe_ High Court datéd 20.04.2018 and 14.12.2018; and such an issue
could not have been re-Opened at all, for operation of the doctrine of res
judicata. In the oither fimb of submissions, it has been argued on behalf of
the appellant that the wife of the appellant has a right to conduct the legal
proceedings as his GPA holder; and there is no expiicit bar under any law
which prevents the wife of the appellant to act as his GPA holder merely
for her being an enrolled advocate. On the other hand, it has been
contended on behalf of the contesting respondent that the previoli.is
orders between the pérties granting permission to the wife of the
appellant o conduct the cases do not attract the doctrine of res judicata,
for having been passed in ignorance of the statutory directiorjs in Section

32 of the Act of 1961. In the other segment, it has been arguied on behalf

of the contesting respondent that as an officer of the Coutt, ‘ani advocate

16
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cannot plead or cross-examine without filing a vakalatnama and the
jurisprudence of this Court as also of the High Courts does not allow an
advocate 1o appear as a power of attorney holder. Various authorities
have been cited by the !éarned counsel for the parties In support of their
respectlive contentions; we shall deal with the relevant of them at the
.apprOpriate juncture hereafter.

6. Having regard to the background aspects and the * ribal
contentions, we may, first of all take up the issue of res judicara before
moving to any other issue raised in these appeals.

(i Learned counsel for the appellant has contended, Wi:_ﬂ'l reference
10 various decisions including that in the case of Y.B. Patil & Ors. v. Y.L.
Patil: {1976) 4 SCC 66, that the doctrine of res judicata is attracted not
only in separate subsequent proceedings but also at subsequent stage of
the same-proceedings and hence, the concluded orders passed earlier in
these proceedings are binding on the parties. The learned counsel has
argued that the issue as régards conduct of the caseby the wife of the
appellant on his behalf and in her capacity as GPA holder has attained
finality in these proceedings with the concluded orders: dated 20.04.2018
and 14.12.2018 as passed by the High Court and such an issue cannot
be reopened at the subsequent stage of these very proceedings. It has
been contendéd, with reference to the several decisions, ihciuding that in
the case of Gorie Gour! Naidu (Minor) v. Thandrothu Bodemma:

{1997) 2 SCC 552, that even an efroneous decision, if rendered between

17
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the same parties, binds them if the same had been decided by a Court of
competen-t jurisdiction. The learned counsel has also referred © the
decision in Makhija Construction & Engg. (P) Ltd. v. Indore
Development Authbrity: (2005) 6 SCC 304 as regafds the distinction
between & precedent and the operation of the doctrine of res judicata;
and to the decision in S. Nagaraj (Dead) by Lrs. & Ors. v. BR.
Vasudeva Murthy & Ors.: (2010} 3 SCC 353 to submit that the orders as
passed in thismatter by the High Court on 20.04.2018 and 14.12.2018
cannot be ignored even on the principles of per incuriam because those
principles have relevance to the doctrine of precedents but have nO
application to the doctrine of res judicata.

8. ‘It has, however, been strenuously argued hy the learned senior
counsel for the contesting respondent that the said orders dated
-20.04.2018 and 14122018 cannot operate as res judicata because
therein, the Court had misapplied the procedural law and had not taken
into-consi deration the impact of Section 32 of the Act of 1961. In this
regard, a 3-Judge E?ench decision of this Court in the case of Mathura
Prasad Bajoo Jaisj;va! & Ors. v. Dossibai N. B. Jeejeebhoy: (1970) 1
SCC 613 has l:neeniE stroﬁgly relied upon. It has been contended that the
principles in Mathura Prasad (supra) would apply to both the guestions
of jurisdiction as well as the situations where a decision of the Court
sanctions something which is iliegal. The learned counsel would submit

that Section 32 of the Act of 1961 entitles only the non-advocates 10 seek

18
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.permission of the Court to plead on behalf of any party and the same
permission cannot be sought by an advocate. The contention has been
that the previous orders of the High Court, having ignored the import and
effect of Section 32 of the Act of 1961, do not operate as res judicata in
the current proceedings. Another decision of this Court in the case of
Allahabad Deveio;i:ment Authority v. Nasiruzzaman & Ors.: (1996) 6
SCC 424, has also Eeen cited to contend that this Court has clarified the
law that where the consequence of giving effect to res judicata would be
of enforcing an order standing contrary to statutory direction or
prohipition, the doctrine of res judicata has no applicability.
9. The basic principles of res judicata are generally specified in the
principal part of Section 11 of the Code of Civil Procedure, 1908 which
reads as under:

“11. Res judicata. —No Court shail ty any suit o issue in which

the matter dlrectly and substantially in issue has been directly and f

substantially in issue in a former suit between the same parties, or

between parties under whom they or any of them .claim, litigating

under the same title, in @ Court competent to try such subseguent

suit or the suit in Wthh such issue has heen subsequent!y raised,
and has been heard and finally decided by such Court.”

9.1. The doctrine of res judf'caré. having a very ancéient histoty,
embodies a rule of universal law and is a sum total of i)ublic policy
reflected in various maxims like ‘res judicata pro veritate occipitur', which
means that a judicial decision must be accepted as céorrect and ‘nemo
debet bis vexari pro una et eadem causa, which means that no man
should be vexed twice for the éame cause. The ancient histq'ry of this

doctrine and its consistent recognition could well be underscored with
19 ;
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A.LR. 1916 Privy Council 78:-

g.2.

" ..But in view of the arguments addressed to them, their
Lordships desire to emphasise that the rule of res judicata, while
founded on ancient precedent, is dictated by a wisdom | M]JQD.IS__O_[

all time.,
“ it has been well said’ declared Lord Coke, mteresr

reipublicoe ut sit fins litium, otherwise great oppressmn

might be done under colour and pretence of law"" (6 Coke

9A.)
Though the rule of the.Code may be traced to an English source, it
embodies a doclrine in .no way opposed to the spirit of the law as
expounded by _the Hindu_ _commentators.  Vinanesvara and
Nilakantha include the plea of a former judgment among those
allowed by faw, each citing for this purpose the text of Katyayana,
who_escribes the plea thys: *If a person though defeated at law
sue _again he should be answered, 'You were defeated formerly.
This_is_called the plea of former judqment” [See *The
Mitakshara(Vyavahara),” Bk. i, ch. |, edited by J. R: Gharpure, p.
14, and “The Mayuka," Ch. |, sec. 1, p. 11 of Mandlik's edition.]
And so the application of the rule by the Courts in india’ should be
influenced by no technical consideration of form, but by matter of

substance within the limits allowed by faw.” ;
(emphasis supplied)

134

reference o the following statement of law in the case of Sheoparsan

v. Ramnandan Prasad Narayan Singh and Ors.

The contours of this doctrine of res judicata andits application

could be taken into comprehension by a reference to the' Constitution

Bench decision of this Court in the case of Daryao and Ors. ' v. State of

U.P. and Ors.: AIR 1961 SC 1457. In that case, after the writ petitions

fled before the High Court of Alahabad under Article 226 of the

Consti;ution of India were dismissed,

the petitioners filed subStantive

petitiohs in this Court under Article 32 of the Constitution of ndia for the

same relief and on the same grounds. In such petitions, this Court upheld

the objection that the decision of the High Court would operate as res

judicata while observing, inter alia, as under: -

20
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“(9) But, is the rule of res judicata merely a technical rule or is it
based on high public policy? i the rule of res. judicata itself
embodies a principle of public policy which in turn s an essential
part of the rule of law then the objection that the rile cannot be
invoked where fundamental rights are in guestion may lose much
of its validity. Now, the rule of res judicata as jndicated in S, 131 of
the Code of Civil Procedure has no doubt some technical aspects,
for_instance the rule of constructive res judicata may be said to be
technical; but the basis on which the said rule rests. is_founded on,
considerations of public policy. It is in the interest of the public at
large _that_a finality should attach 1o the binding - decisions
pronounced by Courts of competent jurisdiction. and it'is_also in
the_public interest. that individuals should not he vexed twice over

with_the same kind of litigation, if these two principies form the
foundation of the general rule of res judicata they cannot be

treated as irrelevant or inadmissible even in dealing with

tundamental rights in petitions filed under Art. 32

(10) In considering the essential elements of res judicata one
inevitably harks back to the judgment of Sir William B. Hale in the
leading Duchess of Kingston's case, 2 Smith Lead Cas. 13th Ed.
pp. 644, 645. Said Sir Wiliam B. Hale “from the variety of cases
relative to judgments being given in evidence in civil suits, these
two deductions seem to follow as generally true: First, that the
judgment of a court of concurrent jurisdiction, directly upon the
point, is as a plea, a bar, or as evidence, conclusive between the
same parties, upon the same matter, directly in guestion in another
court; Secondly, that the judgment of a court of exclusive
jurisdiction, directly upod the point, is in like manner conclusive
upon the same matter, between the same parties, coming
incidentally in iquestion in another court for a different purpose.” As
has been observed by Halsbury, “the doctrine of res judicata is not
a technical doctrine applicable only 1© records; it is a fundamental
doctrine of &l courts that there must be an end of fitigation”,
Halsbury's Laws of England, 3rd Ed., Vol 15, Paragraph 357, p.
185. Halsbury also adds that the doctrine applies egually in all
courts, and it is immaterial in what court the former proceeding
was taken, provided only that & was a court of competent
jurisdiction, or what form the proceeding took, provided it was
realty for the same cause” (p. 187, paragraph 362). “Res judicata”,

it s observed in Corpus Juris, ‘is_a rule of univsersal law pervading

every well requlated system of jurisprudence, and is put upon two
grounds, _embodied in_various maxims of the commgon_iaw:the
one, public_policy and necessity, which makes it to the _interest of
the Siate ihaf there should be an end to litigatign —nter e st
republicae ut sit finis _litium;the other, the hardship on the
individua! that he should be vexed twice for the same cause
— nemge gdebet bis vexari pro eadem caysa”, Corpus Juris, Vol. 34,
p P

(11) The same question can be considered from another point

of view. if a judgment has been pronounced by a court of J

21
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competent jurisdiction it is binding between the parties unless it is
reversed or modified by appeal, revision or other procedure
prescribed by law. Therefore, if a judgment has been pronounced
by the High Gourt In a writ petition filed by a party rejecting his
prayer for the issue of an appropriate writ on the ground either that
he had no fundamental right as pleaded by him or there has been
no contravention of the right proved or that the contravention is
justified by the Constitution itself, t must remain binding between
the parties uniess it is "attacked by adopting the procedure
prescribed by the Constitution itself. The_ binding character of
judgments pronounced by gourts of competent jurisdiction is itseif
an essential part of the rule of law, and the rule of law obviously is

" the basis of the administration_of justice on which the Constitution

lays_so much_emphasis. As Halsbury has observed: “subject to
appeal and to being amended or set aside a judgment is
conclusive as between the parties and their privies, and is
conclusive evidence against all the world of its existence, date and
legal consequences” Halsbury's Laws of England, 3rd Ed., Vol 22,

p. 780 paragraph 1660.
(emphasis’ supplied)

86

It is also equally relevant to reiterate that :Section 11 CPC is hot

the foundation of the doctrine of res judicata but is merely the statutory

recognition thereof and, hence, is not considered exhaustive of the

general principles of law. This doctrine, it is recognised, is ¢onceived in

jarger public interest and is founded on equity, justicef: and good

conscience. These aspects were tersely put by this Court in the case of

Lal Chand (dead) by L.Rs. and Ors. v. Radha Krishamn: (1977) 2 SCC

88 in the following words:-

18, ... The fact that Sectioh 11 of the Code of Civil Procedure
cannot apply on its. terms, the earfier proceeding before the
competent authority not being a suit, is no answer t the extension
of the principle underlying that section to the instant case. Section
11.it is_long since setiled, is_not_exhaustive and the principle
which_motivates that section_can be exiended to cases which do
not_fall strictly within the letter of the law. The issues involved in
the two proceedings are identical, those issues arise as between
the same parties and thirdly, the issue now sought to: be raised
was decided finally by a competent quasi-judicial tribunal. The
principle of res judicata is conceived in the larger -public’ interest
which requires that all litigation must, sooner than: later, come'to

22




491

18F

an end. The principle s _also founded on equity. justice and good
conscience which require that a party which has once succegded
on_an_issue _should not_be permitted to be haragsed bya
multiplicity _of proceedings_involving _determination’ of he same
issue...." :

(erﬁpha;is :ESUppIie.d) d

9.4. I hardly needs any over-emphasis that but for this doctrine of res
judicata, the rights of the persons would remain entangled in endless
confusion ‘and the very foundation of maintaining the rule of taw would be
in jeopardy. Even if this doctrir‘le carries some technical aspects, as
explained by this Court in baryao (supra), it is in the interest of public at
large that a finality should attached to the binding decisions. of the Courts
of competent jurisdiction; and it is also in public interest that individual
should not be vexed twice with the same kind of litigation. As noticed, the
Constitution Bench has placed this doctrine on a high pedestal, treating it
to be a part of rule of law.

9.5, Having taken into comprehension the object and framework of
doctrine of res judicata, a few ancillary principles, relevant to the case at
hand, may also be usefulty noticed.

9,5.1. The principle that the doctrine of res judicata is attracted not only
"in separate subsequent proceedings but also at subsequent stage of the
same proceedings is hardly of any doubt or dispute. A 3-Judge Bench of
this Court in the case of Y.B. Patil (supra), has tersely underscored this
principle of law in the following terms: -

“4, ..itis well settled that principles of res judicata can be invoked
not only in separate subsequent proceedings, they also get
aftracted in subsequent stage of the same proceedings. Once an
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order made in the course of a proceeding becomes final, it would
be binding at the subsequent stage of that proceeding...”

9.5.2. Itis also well-settled, as laid down in several decisions, that even
an errgneous decision remains binding on the parties t© the same
fitigation and concerning. the same issue, if rendered between the same

parties by a Court of competent jurisdiction. in the case of Gorie Gouri

* Naidu (supra), this Court, inter alia, said,

“4....The law is well settled that even if erronecus, an inter-party
judgment binds the party i the court of competent jurisdiction has
decided the lis...."
9.5.3. In Makhija Construction & Engg. (P) Ltd. (supra), this Court
also clarified the disitinction between a precedent and the operation of the
doctrine of res jud;'céra in-the following terms:-
e LB précedent operates to bind in similar situations in a
distinct case. Res judicata operates 1o bind parties 1© proceedings
for no other reason, but that there should be an end to litigation.”
9.5.4. In S. Nagaraj (supra), it was also made clear by this Court that
binding decisions cannot be ignored even on the principles of per

incuriam because those principles have relevance to the doctrine of

precedents but have no application to the doctrine of res judicata.

2, For what has been noticed and discussed in the preceding

paragraphs, it remains hardly a matter of doubt that the doctrine of res
!

judicata is fundamental to every well regulated system of jurisprudence,

for being founded on the consideration of public policy that a judicial

decision must be accepted as correct and that no person should be vexed

twice with the same kind of litigation. This doctrine of reé judicata is
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attracted not only in separate subsequent proceedings but ailso at the
subsequent _stagé of the same proceedings. Moreover, a binding decision
cannot lightly be ignored and even an erroNeous decision remains binding
on the parties to the same litigation and concerning the same issue, i
rendered by a Court of competent jurisdiction. Such a binding decision
cannot be ignored even on the principle of per incuriam because that
principle applies to the precedents and not to the doctrine of res judicalg
10.1. in true applicatioﬁ of these principles, it would appear that the
orders passed in these matters by the High Court on 20.04.2018 and
14.12.2018, as regards the issue of participation of the _wife of the
appellant iﬁ these proceedings as a GPA holder of the. app é]lant, remain
binding on the parties and cannot be ignored. In other worcis. this issue
concerning the capacity of the wife of the appellant to participate in these
proceedings as his GPA holder cannot be agitated over again in these
very proceedings, even if the earlier orders granting such permission t0
her are suggested to be erroneous.

LY. However, learned senior counsel for the contesting respondent
has strenﬁously argued, with reference © the decisions in Mathura
Prasad and Allahabad Development Authority (supra), that the said
orders dated 20.04.2018 and 14.12.2018 do not operate as res judicata.
In view of Ihé submissions made on behalf of the contesting respondent,
we May examine the relevant features of the said cited cases in

necessary details.
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11.1. In the case of Mathura Prasad (supra), the appellant constructed
buildings for commefcial or residential purposes on open land in
pursuancé of lease granted by the respondent. His application to the Civil
Judge for determination of standard rent was, however, dismissed on the
ground that the Bomlbay Rents, Hotel and Lodging House Rates Control

Act, 1947 did not apply to open land leased for the construction of such
buildings. A Single Judge of the Bombay High Court confirmed tis order
in a group of revision applications. However, in the case of Vinayak
Gopal Limaj/e v. Laxman Kashinath Athavale: ILR (1856} Bom 827,
the Bombay High Court decided that a building lease in an open plot was
ot excluded from Section 6(1) of the said Act of 1947. The View so taken
by the Bombay High Court in Vinayak Gopal Limaye (supra) was
affirmed by this Court in fhe case of Mrs. Dossibai N. B. Jeejeebhoy v.
Hingoo Manohar Missa: (1962) 3 SCR 928. Relying upon this judgment,
the appellant filed a fresh petition in the Court of Small Causes, Bombay
for an order determining the standard rent since the area was located
within the limits of Greater Bombay. The Trial Judge rejected this
application eésentiagly on the consideration that the matter had already
5een decided betwiiaen tlhe same parties in the earlier proceedings for
fixation of rent. The-iiHigh Court affirmed the order so passed and hence,

the matter was in appeal before this Court.
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11.1.1. In the aforesaid context, various features of the doctrine of res
j'udz"cara were explained by this Court in the relied upon passage as

follows:-

“11. It is true that in determining the application of the rule of reS
judicata the Court is not concerned with the correcinesSs or
otherwise of the earlier judgment. The matter in issue, if it IS one
purely of fact; decided in the earlier proceeding by a competent
Court must in 2 subsequent litigation between the same parties be
regarded as finally decided and cannot be reopened. A mixed
question of law and fact determined in the earfier proceeding
between the isame parties may not, for the same reason, be
guestioned in a subsequent proceeding between the same parties.
But, where the decision s on a question of law ie. the
interpretation of a statute, it will be res judicata in a subseguent
proceeding between the same parties where the cause of action is
the same, for the expression “the matter in issue” in Section 11 of
the Code of Civil Procedure means the right litigated between the
parties i.e. the facts on which the right is claimed or denied and
" the law applicable to the determination of that issue. Where,
however, the guestion is gne purely of law and it relates 10 the
jurisdiction of the Court or a decision of the Court sanctioning
something which s {llegal, by resort o the mle of res judicata a
party affected by the decision will not he precluded from
challenging the validity of that order under the rule of res judicata,

for_a rule_of procedure cannot supersede the law_of the land.”
{emphasis supplied)

11.1.2. This Court held that in the given case, the earlier decision of the
Civil Judge that he had no jurisdiction 10 entertain .the application for
determination of standard rent was plainly erroneous; an!:d if such a
decision was regarded as conclusive, ‘it wil assume rheéstatus of a
special rule of law applicable o the parties relating to'the jtfjrf.sdfctr'on of
the Court in derogation of the rule declared by the Legislature'. Therefore,
the operation of doctrine of res judicata was ruled out in that ¢ase.

11.2. Inthe case of Allahabad Development Authority (supra), the

relevant aspects were that after a notification under Section 4(1) of the

2



s
]

496

192

Land Acquisition Act, 1894 (‘the Act of 1894") for acquiring a large extent
of Jand for Transport Nagar Scheme, the enquiry under Section 5-A was
dispensed wilth in exercise of power under Section 17(1-A), as amended
by the Legislature of the” State; and possession of land in question wras
taken on 02.11.1977, whereby the land stood vested in the State under
Section 16 of the Act of 1894, However, the High Court passed an order
declaring that the acquisition proceeciings. stood lapsed by _bperation of
Section 11-A, which requires that after acquisition, an award must be
made within a period of tWwo years from the date -of publication of
declaration and i no award is made within that period, the entire
proceeding for acquisition of land would lapse. The same question was
examined by this Court in Saten&ra Prasad Jain v. State of U.P.: (1993)
4 SCC 369 and Awadh Bihari Yadav v. State of Bihar: {1995) 6 SCC
31, where it was held that Section 11-A of the Act of 1894 would not apply
© the cases of land acquisition under Section 17 whéere possession had
already heen taken and the-land stood vested in the :State. In the given
context and -w_hile referring o a decision in the case .of Municipal
Committee v. State of Punjab: (1969) 1 SCC 475, this Court held as
under:-

“6. In view of the above ratio, it is seen that when the legislature

has directed © adt in a particular manner and the failure to act

_results in a conseguence, the guestion is whether the previous

order operates as res judicata or estoppel as against the persons

in dispute. When the previous decision was found t© be erroneous

on its face, this Court held in the above judgment that it does not
operate as res judicata. We respectiully foliow the ratio therein.

The_principle of estoppel_or res judicata does not_apply where to
gve effect 10 them would be 10 counter some _statutory direction or
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prohibition, A statutory direction__or_ prohibition _canngt  be
overridden _or defeated by aprevious judgment. between the
parfies, In view of the fact that land had akready stood vested in
the State free from al encumbrances, the question of divesting
does not arise. After the vesting has taken place, the guestion of
lapse of notification under Section 4(1) and the declaration under
Section 6 would not arise. Considered from this perspective,
original direction itself was erroneous and the later. direction with
regard to delivery of possession of the land, in consequence, was

(emphasis: supplied)

11.3. Thus, in the case of Mathura Prasad (supra), this Court observed
that when the earlier decision on the question of jurisdiction was
erroneous, it could not be treated as conclusive, else it would assume a
special status to rule of law applicable to the parties relating to the
jurisdiction, in defogation of the rule deClared by the legislature. In
Allahabad Development Authority (supra), this Court was concerned
with operation of the statutory direction and inapplicability of the
provisions of lapsing of acquisition where possession was akeady taken
and the land stood évested in the State. Simply put, in these cases, the
doctrine of res judécara_has been held inapplicable in relation to the
'upestion of jurisdié:tion and in relation to the question of statutory
direction/prohibition.

12. The question in these appeals. therefore, is as to whether the
previous orders in relation to these proCeedings, as passed by the High
Court on 20.04.2018 and 14.12.2018 between the same parties and
dealing with the same issues relating t the Capacity of the wife of the

‘appeltant in the present Matters, Could be said to be not conciusive and
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not qperating as res judicata because of any guestion of jurisdiction or of
statutory direction or prohibition.

L3. What has beéen argued in this Court on behalf of the respondents
s that Section 32 c;f the Act of 1961 bars the advocates from seeking
permission of the Court and this provision entitlies only the non-advocates
to seek such permission to plead on behaif of any party. According o
learned counsel of the respondents, this provision has been ignored in
the pfevious decisions.

13.1. Se_ction 32 of the lACt of 1961 reads as under: -

“32. Power of Court to permit appearances in particular cases.
—Notwithstanding anything contained in this Chapter, any court,
authority, or pefson may permit any person, not enroiled as an
advocale under this Act, 1o appear befo'e it or him in any particular
case.” {

14. We are unable o appreciate the contention which suggests that
the said Section 32 creates a bar for the wife of the appellant to seek
permission of the Court to appear on behalf of her husband in her
capacity as GPA holder because of she being an enrolled a&vocate. The
enabling provision of Section 32 of the Act of 1961, w_her'eb? any Court,
authority or person may permit any non-advocate 0 appear before it or
him in any particular case is difficult 1© be read as creating a
corresponding bar in giving permission t a GPA hoider of a party 0
represent that party as such, if the said GPA holder, d‘uring pendency of
the proceedings in the Court, gets enrolled as an advocate. In other
words, thefe does not appear any statutory prohibitioh operating in the

situation like that of present case, for which the existing GPA nhoider of a
30
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party cannot be given permission to appear only as the GPA. holder, even
if he/she has been enrolled as an advocate.

14.1. As noticed, the meaning, purport and effect of -tbe previous
concluded orders of the High Court dated 20.04.201é andg 14.12.2018
had been clear and unar;abiguous that in these cases, wife of the
appellant would be entitied to appear Only as the GPA holder and not as
an advocéte. We are unable to accept the submissions made on behalf of
the contesting respondent that the said orders by the High Court stand at
confiict with any staitutory bar or prohibition or they relate to any such
mandatory provision of law which is going to be violateid.

14.2.  Apart from tﬁe above, we are clearly of the viev;; that even if it be
assumed for the sake of arguments that there had been any error in the
previous orders dated 20.04.2018 and 14.12.2018, those orders, having
been rendered between the same parties and on the same issue of
appearance of the GPA holder in the same proceedings, indeed operate
as res judicara.

14.3. - In the peculiar facts and circumstances of the present case, where
the only fortuitous event had been that wife of the appellant, who was
already acting as his General Power of Attorney holder, later on took the
degree in law and got herself enrolled as an advocate, the High Court
had;, in the previous rounds of proceedings, cautiously balanced the
requirements'of law, particularly the requirements of CPC, the Civil Rules

bf Practice in the St;'ate, and the Act of 1961 as also the rules made under
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the Act of 1961 by specifically providing that wife of the appeliant shall
appear only as his GPA hoider and not as an advocate. No ‘such guestion
like that of jurisdiction or statutory prohibition arises from the Said orders
dated 20.04.2018 and 14.12.2018 for which, the issue concluded thereby
could be reagitated at the subsequent stage of these very proceedings by
suggesting different interpretations.

.15. At this juncture, we may als0 deai with the reason that has
prevailed with the High Court in the order impugned.

15.1. As noticed, the High Court has chosen © brush aside the said
previous orders da;ed 20.04.2018 and 14.12.2018 by reproducing a

cbupie of paragraphg_s of the Division Bench decision of that High Court in

the case of Madupt_; Harinarayana (supra) and by holding that by virtue
of the said decision, the GPA holder cannot plead or argue for his
principal. The High Court has reproduced the following two passages of

the said decision in Madupu Harinarayana

“28. A cOnspectus of RUles 1 and 2 of Order il of Code of Civil
Procedure, Section 2{(a) and Sections 29, 30, 33, 34 of the
Advocates Act, Rule 2 of Section 34 Ruies and Code of Criminal
‘Procedure would show that all the pleadings in a proceeding shall
be made by the party in person, or by his recognized agent. A
party in person, and & recOgnized agent, have 10 make an
appointment in writing (vakaltnama) duly authorizing the advocate
D appear and argue the case. Only an advOcate entered On the
rolis of the Bar Council of Andhra Pradesh, who has been given
vakalal and which has been accepted by such advocate, can have
the right of audience on behalf of the party, or his recognized
agnet, who engaged the advocate. Sections 29 and 30 of the
Advocates Act make it clear that advocates are the only
recognized class of persons entitied to practSise law, andisuch an
advocate should have been enrolled as such under-the Advocates
Act. Section 32 of the Advocates Act empowers the court o permit
any non-advocate 1o appear in & particular case. This only means
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that any person has to seek prior permission of the Court to argue
a case if he is not an advocate enrolied under the Advocates Act.
Further, it is an offence for a non-advocate to practice under the
provisions of the Advocates Act. Section 45 prescribes a sentence

of six months imprisonment.

31. The statutes and precedents are ciear on the point. It is oniy
advocates, whose names are entered on the rolls of the state Bay
. Council, who have the right to practice in any Court. If & person
practices in any Court without any such authority, and without such
an enrolment, it would be committing an offence under Section 45
of the Advocates Act punishable with imprisonment for a term
which may extend to six months. Therefore the GPA Sri T.D.Dayal
is not entitied to appear and argue for the Appellant. He has no
right of audience in this case or any other case.”

15.2. With Irespect, we are unabie t0 endorse the approach of the High
Court in this matter, particulariy when reliance has been placed on t'he
decision in the case of Madupu Harinarayana (supra) without taking note
of the basic facts and the background aspects in which the said decision
was rendered by the Court. The appéliant of the said matter had filed a
suit for specific performance which was dismissed by the Trial Court. The
decree of the Trial Court was affrmed by the High Court and then, even
the petitions seeking leave t appeal were dismissed by this Court. Until
that juncture, the appellant was being represented by a duly.instructed
counsel, an enrolied advocate.l Thereafter, the appellant fled a writ
petition under Arlicle 32 of. the Constitution of India in' this Court. It was
lodged under Order XVIll Rule 5 of the Supreme Court Rules, 1966
because no reasofable cause was made out justifying the receipt of the
writ petition. Then, 1As were filed by way of appeal against the Registrar's
order, which were also dismissed. In these cases, before this Court, one

Mr. T.D. Dayal represented the appellant as his alleged GPA hoider, who

33
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also addressed certain communications to the Registry of the Court that
were also duly repiied. Thereaftel, a writ petition was filed.in the High
Court and an affidavit in support thereof was filed by the alleged GPA
holder wherein, apart from the criticism of the judgment. of the Trial Court,
even unfounded and unsubstantiated aspersions were sought to be cast
on the High Court and on this Court. The said writ petit'on was dismissed
by the Single Judge of the High Court and then, the matter was before the
Division Bench in appeal. The appeal was also conducted by the said
alleged GPA hoider. The Division Bench noticed several features of the
questionable dealings of the alleged GPA holder and it was ‘also noticed
that even the copy of GPA was not annexed to the writ petition or the writ
appeal. The High Coutt found it to be a vexatious litigation by an
interloper and being a gross abuse of the process of Court while
observing at the very beginning of the judgment as follows:-

“2. After giving a very patient hearing to Mr. TD. Dayal, and

perusing various provisions of the Advocates Act, 1961 as well as

the decisions of the Supreme Court and of this Court in which he

himself figured either as a social activist or a GPA for parties to the

proceedings in the writ petitions, we are convinced that this is

vegatious litigation. This is yet another instance of busybodies and

meddiesome interlopers resorting to filing frivolous cases before

the highest Court of the State due to perceived injustice to the

community, of 1o the cause of a few gullible individuals whom they
represent....."

H

i

'15.3. The High C@urt also issued a slew of directions, including that of

debarring the said alleged GPA holder from taking up any proceedings in
the Court and also legistering Suo Motu Contempt case fof making

unfounded and scurrilous remarks. We need not go into all those detaiis
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for the purpose of the plresent case; suffice it to observe that the said
‘decision proceeded on its own peculiar facts and there had been a
marked distinction of the poits arising in the said case from the point
arising before the High Court in the preseNt case. In Madupu
Harinarayana {supra), the point for determination was as t© whether a
GPA holder, tho was Not enrolled as an advocate, was having a right to
éppear and plead béafore the Court, particularly when he has been found
b be involved in féiing frivolous cases and making reckless remarks
against the entire justice delivery system. IN contrast, the point for
determination in the present éase before the High Court was as ©
whether the wife of the appellant, being his GPA holder and having been
permitted to appear as such despite having been enrolled as an advocate
during the pendency of proceedings, was not entitled to cross-examing
the witnesses. The said decision in Madupu Harinarayana, in any case,
could not have been pressed into service to override the concluded and
binding decisions between the same parties in the same proceedings a'x a
previous stage.

16. For what has been discussed hereinabove, we are of the view that
the aforesaid orders dated 20.04.2018 and 14.12.2018 op(:arat'e as res
judicata and create a bar in raising of the issue again as re_gérds capacity

of the wife of the appellant in these matters. The High Court has fallen in

grave efror in igNoring the said previous inter partes binding decisions.
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illr 3 | in continuity with what has been observed hereinabove, we are
impelled to observe, as has rightly been contended on behalf of the
appellant, that in the ofder impugned, the High Court has
mischaracterised the issue before it. As noticed, the High Court has
oroceeded to observe that the point for determination in the matter was
as to ‘whether the GPA holder of the plaintiff can be permitted to act like a
counsel and cross-examine witnesses-. It has been pointed out on behaif
of the plaintiff-appellant that his GPA holder (wife) never atte:jmpted to act
like an advocate and to cross-examine the witnesses in thatfi capacity. In
the eariier rounds of proceedings, the High Court had specifically ordered
that the wife of the appellant would only act as power agent of appellant
and not in her professional Capacity as an advocate. In view of -__the above
and in view of the objectioné thefeaftel raised by the contesting
respondent, the point for détermination, in essence, before the Court was
as to whether the wife of the appellant, being his GPA holder, was not
entitled to cross-examine the witnesses, as captured by the Trial Court in
paragraph 5 of its order daled 07.02.2019. The Trial ¢0urt had also
noticed the objections of the contesting respondent that the wife of the
appellant, being a GPA holder, could only engage a lawyer but could not
participate in the Trial Court and examine the Witnesses OF argue the
matter. It was contended that though she was permitted 10 attend the suit
proceedings in-person, it did not confer her with the authority of doing any

such act which only a legal practitione” would do. The Trial Court had
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rightly overruled such objections, particularly with reference to the
previous orders passed by the High Court.

17.1. Moreover, the errors On the part of the High Court in this case are
not confined to the erronedus framing of the point for determinatiOn and
erroneous application of the decision in Madupu Harfnara_'ygna (supra).
In fact, reference 1t the previous orders dated 20.04.2018 and
14.12.2018 by the High Court in the background narrative had also been
incomplete and rather incorrect. It is noticed that in paragraph 13 of the
order impugned, the High Court read as if the previous orders dated
20.04.2018 and 14.12.2018 stopped at observing that the two capacities,
of GPA holder and advocate, cannot be combined. However, further ©
that, in the said orders dated 20.04.2018 and 14.12.2018, the High Court
had precisely noticed that the wife of the appellant was appearing only as
a power agent and the orders of the Trial Court were confirmed while
clarifying that she would appear in-person as a power agent and will not

1

appear in her professional capacity. This later part of the substance of the

both the orders dated 20.04.2018 and 14122018 appears 10 have not

gohe into the requisite consideration of the High Court.

18. Thus, it is apparent that the High Court has viewed the entire case
from an altogether wrong angte, i.e., by misdirecting itself on the real
point.for determination; by not taking into comprehension the meaning,
purport and effect of the previous binding Orders dated 20.04.2018 and

14.12.2018 between the same parties in the same proceedings; and by

a7
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misapplication of the Division Bench decision of the same Hignh Court.
This misdirected approach has resulted in the High Cow't ignoring the
d.octrine of res judfc:;ata and issuing such directions which are squarely
opposite to the direci:ions contained in the previous binding orders.

19.  For what h§as been discussed and held hereinabove, the
impugned order dated 28.06.2019 cannot sustain itself and is required to
be set aside. |

20. The discussion until this juncture is itself sufficient 0 conclude
this matter. However, before closing, we mMay Tefer to a few other features
of the caseé.

'20.1. A long deal of arguments has been made on behalf of the
respondents in this case on the point that as an officer of the Court, lan
advocate cannot plead or cross-examine without Vakalatnama; and as
regards the impact of Bar Council Rules, particularly on the standards of
professional conduct and etiquettes. Several decisions have been cited
to submit that the jurisprudence of this Court and the High Cc}urt does not
aliow advocates to appear as Power of Atiorney holde:rs. in‘our view, all
such contentions remain entirely inapposite to the facts of the present
case for the simple reason that the matter in issue stands concluded by
the previt-)us decisions by the Trial Court and then by the High':Couﬁ. We
are unable to find the said decisions opefating in any manner against
statutory mandate.rVarious contentions that the wife of the appellant

being an advocate is likely to face the position of conflict of interest and
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!
her disability to act as an' advocate in the matter in which she is likely to

have direct pecuniary interest, are &l rather unnecessary when viewed in
the light of facts that as per the bind?ng orders passed in t;hese cases,
wife of the appellant would be appearing only as GPA :holdeé and not as
an advocate. |
20.2. In view of the above, we need not dilate on the other contentions
urged on behalf of the contesting respondent and counter thereto by the
learned c-ounsel for the appellant. However, we may take note Of an
apbrehension suggested n the submissions made on behalf of the
respondent that if tHe operation of Section 32 of the _Act of 1961 is not
confined to non-advocates, it may additionally ‘create scope for
unscrupulous advocates, who might have been suspended from practice
or might be engaged in other malpractices as per the Bar Council of India
Rules, 10 circumvent the legal consequences by appearing -as power of
attorney holders. This line of submissions is rather unnecessary and
oVerexpansive; and it does not correlate with the real matter in issue
before us. However, we may observe that the permission under Section
32 of the Act of 1961, bylits very nature, is ©0 he granted on case-to-case
basis and could also be refused with reference to the given set of facts
and circumstances referable to a particular case and any particular
person. In any case, for al the features and factors of the present case,
this "line of submissions carries no relevance and does not require any

further comment.
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21. For what Has been discussed hereinabove, these appeals
succeed and are allowed; the impugned common order ‘dated 28.06.2019
is set aside; and the orders passed by the Trial Court dated 07.02.2019
are restored.

21.1. The costs of this litigation in this Court shail follow the decision in

the main proceedings by the Trial Court.

................................... J.
(DINESH MAHESHWARI)

................................... 2
(ANIRUDDHA BOSE)

NEW DELHI;
OCTOBER 19, 2022.
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in SLP (C) No.

1294572018, In all these appeals, all respondents were served and had
entered appear;c.mce. The original applicant befcre the National Green
Tribunal (hereafter *‘NGT’) too had been served; an affidavit was filed on
his behalf. He was however, not represented on the date of hearing.
with consent ofécounsel for the parties, all appeals were heard finally.
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.2. These appeals, under Section 22 of the National Green Tribunal
Act, 2010 (hereafter 'NGT Act’) and appeals by special leavel, question
various orders2 of the National Green Tribunal which directed that the
Nagar Palika Parishad, Mandsaur (hereafter 'Parishad’), should desist
from granting sanction to develop and construct properties in the
vicinity of the “Teliya Talab’ (hereafter ‘talab’), a man-made lake or
reservoir in the city of Mandsaur.

3. The original applicant, Dinesh Joshi, preferred an application
before the Central Bench of NGT, seeking directions for protection and
conservation of the talab, alleging that construction permissions had
-been granted by the authorities, i.e., the Parishad and the State, t©
various private parties, and allowed construction upon a water body,
resulting in depletion of the lake's area, thus reducing availability of
surface water. (It was also further alleged that untreated domestic
waste and indujlstria! effluents were being discharged or dumped into
the talab. The P;arishgd and the Town and Country Planning Department
(hereafter ‘TCD’) filed replies, upon being issued notices.

4. The NGT, ‘fby its order dated 17.02.2016 (referred to hereafter as
‘the main order’) took note of the Parishad's reply, as well as that of the
TCD and relied on a ‘revenue trace map’ t© say that the “Maximum
Water Line” (hereafter ‘MWL) had been shown and the land over which
construction permission was given, i.e., Khasra. No. 1238, fel within
the “Full Water Line” (hereafter FWL') as well as the MWL. It was
observed that if the water was allowed to reach the maximum level, the
lands would be submerged, as according to the NGT, they fell within
the catchment area.

5. The appellants (except the appelant in the appeal by special
leave) preferred review petitions, pointing to the fact that they had
been ‘given permission by the Parishad much earlier, and also drawing
to the notice of the NGT that a Development Plan had been finally
sanctioned in 2003, in terms of which a green area abutted the talab,
beyond which a public road had been sanctioned and built, and further
that their lands lay beyond this road. Tt was argued that in these
Circumstances, the NGT should review its order, as they were not hgard
before the main order was made.

6. The appellant in C.A. No. 5328-29/2016 (hereafter called ‘the
society’) additionaily urged that the lands owned by it were aliotted a
long time earlier to It, and that its use for construction of residential
units to its members (who were workers, belonging o the poorer
segments of society) became a subject matter of a prevﬂous litigation,
whereby the state authorities had cancelled the convers_ion certificate,
on the ground that the lands fell in the submergence area. The society
filed a suit, which was decreed by the trial court®; the state's appeal
was dismissed2 and its second appeal before the Madh_ya"' Pradesh High
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Court, met the same fate, i.e., dismissals. It was also pointed out that
the special leave petition filed by the State too, was dismissed: by this
court,

7. The NGT, however, dismissed all the review petitions before it, by
the impugned orders. On the basis of certain representations and
letters, the Collector, District Mandsaur constituted a committee of
seven officials from the revenue department for the purposes of
investigating and submitting the latest report with respect to the
boundaries of the ta/sb. Based upon the report received, the Collector
issued an order on 06.06.2017. The material portion of that order reads
as follows:

“the aforesaid investigation team got the demarcation done vide
the Land Record District Mandsaur Letter Number 1316/MP/2016
dated 18-05-2016 and from team comprising 21 oﬁﬁcérs_/employees
on 04-06-2016 and 06-06-2016 and punching, report ._'émdl map were
submitted. As per the Panchnama, and Report and far clarifying of
the facts/removal of errors mentioned in the application concerned
with the Applicant regarding MWL of Telia Talab, situated at Kaba
Mandsaur the Demarcation team notified the MWL limits of Telia
talab to the employees of Municipal Council and Water Resources at
the spot and permanent boundary signs were established, which are
mentioned in the map with Green ink. After MWL signs, .the colonies
are not in submerged area. The survey numbers mentioned above
the green ink of the map are recognised beyond the limits of MWL.
After marking MWL signs, the permission of construction can be
granted. n

I examined the case and minutely perused - the aforesaid
investigation report, Panchnama, and map submijtted by the
Committee constituted by this Court. Being consented (sic satisfied)
with the report of investigation team and as per the Mandsaur
Developrment Scheme 2001, the MWL, (Maximum Water Level) Limit
signs which are mentioned in Green ink and the demarcation map of
MWL limits of Telia Talab in the report of I nvest:'gat(on Team, as the
colonies situated outside the Signs are not submerged and hence,
construction permission can be given to the coloniessituated outsida
the signs. This map shall be a part of this order.”

8. The report submitted to the Coliector and order made by him
became the subject matter of controversy before the NGT. An
application (No. 17/2018), objecting to the correction of the
submergence area and the MWL, was filed by the applicant who moved
the earlier O.A. No. 100/2015. The applicant's grievance was that the
NGT had prohibited any construction in the water bound area and
within limits of the MWL and FwiL of the ta/ab. The argument made out
was that the map prepared subsequently and taken on. record by the
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Collector's order dated 06.06.2017, could not be sustained. The Madhya
Pradesh Pollution Control Board in its reply stated that the alteration of
the boundaries of the ta/ab did not fall within its jurisdiction. It was
stated, however, that the Board had issued notice to the Parishad from
time to time to comply with provisions of the Water (Prevention and
Control of Pollution) Act, 1974 (hereafter ‘Water Act’). This was
recorded by the NGT in its order. It was further recorded that the
Collector's team had inspected the area and found that 10 colonies
were existing within 3 kilometres from the ta/ab, and further that
untreated sewage water was being discharged in it. By its order dated
21.09.2020 (hereafter ‘second order”) the NGT severely chastised the
State, the.Parishad, and district revenue authorities, and directed them
to immediately proceed to demarcate the water body and the area
which was previously within the area of the water body, to ensure that
it was not reduced in any manner. The NGT also prohibited grant of
permission for construction without the demarcation of the area of the
water bodies, and up to the MWL. It further directed that the entire
Khasra No. 1238 shouid be protected and that the water body should
not be disturbed.
Contentions of counsel for the parties

9. Ms. Meenakshi Arora, learned senior counsel appearing for the
society, argued that the NGT's impugned orders are erroneous on two
counts. Firstly, that it did not consider or deal with the fact that the
portions of Khasra No. 1238 was purchased by the society over four
decades ago, with the hard-earned money of its members, who were
fowly paid workers. They had faced litigation for over two and a half
decades, when the conversion certificate issued t©o them, was cancelled
on the ground that the lands fell within the submergence area
.(Doobkshetra). The society was constrained to file a suit for perpetual
injunttion, where the state was impleaded; the state relied on the
deposition of an engineer from its irrigation department, who reiterated
its stand. However, he was unable to point to any document or material
in support of _Ethe state's argument that the land fell within the
submergence a!"-ea. The state's appeal was rejected; the first appellate
court noted the state's stand, which was contradictory, ie., that the
lands fell in the submergence area, and at the same time, that they
were required for some construction. The state's second appeal, and
special leave petition were also rejected.

10.Ms. Arora uwrged, as the second limb of her submissions, that the
doctrine of finality of judgment and res judicata applied to the facts of
this case. The principle plays a vital role as it is based on a sound firm
principle of pubiic policy. The doctrine of finality has evolved with the
objective of preventing unnecessary litigation under the colour and
pretence of law. It also ensures an end to litigation, in pubtic interest,
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The state, and all its agencies were bound by the decree of the courts,
which had been confirmed up to this court. Learned counsel submitted
that the order dismissing the special leave petition also held that the
judgment of the High Court was justified.

11. Mr. A.N.S. Nadkarni and Mr. P.C. Sen, learned senior counseis,
Mr. Sumeer Sadhi, Ms. Pragati Neekhra, Mr. Amit Pai, and other
counsel, appear?id for other appellants. Mr. Brijendra Chahar, learned
senior counsel,! and- Mr. Yogeshwaran, learned Additional Advocate
General (AAG) for Madhya Pradesh, appeared for the TCD and the
Parishad respec'tiveiy; and Mr. Saurabh Mishra, AAG, appeared for the
state of Madhya Pradesh. They supported the submissions on behalf of
the society, and urged that the NGT fell into serioUs error in not
considering that the TCD had published the Development/Master Plan
in 2001, which was finally approved on 12.05.2003. This forms the
basis for development of Mandsaur, The existence of the talab, its
boundaries, and the extent of its catchment area, were made known,
Ne one objected to the plan, which designated a green area
immediately adjoining the talab, after which a road was permitted. The
development of residences and colonies was beyond this road. These
facts were known to the general public. In this background, the
applicant before the NGT persuaded it to issue orders based on a
“trace” map, which had not been finalised. !

12. Learned counsel submitted that after much inter-departmental
correspondence between the Sub-Divisional Officer of Mandsaur, the
Parishad and the Water Resources Department, as well as the Collector,
finally a letter was addressed by the Sub-Divisional Officer, tof the
Collector, on 31.01.2022, which disclosed that the map shown to the
NGT, based on which, it made its orders was

“not originally a map, but a proposed map to depict a situation if
the FIL of Teliya Talab were to be increased by one feet and which
only bore the signature of Shri. LN. Badgotia, the Sub-Divisional

Officer of the Water Resources Department. This Map does not bear

the.signatures of any authorized Revenue Officer. TheMap that was

presented by Shri Santosh Rathore along with his reqq}ast letter is in
two pages and describes gl categories of fand under the
submergence area and which was presented to the then collector on

03.07.2021 and the factual description was presented to the then

Collector. The then Collector then put the issue up for discussion but

he was transferred and because of which the discussion coufd not

take place. .

.On the basis of the various communications exchanged between
the Chief Municipal Officer, Nagar Palika Mandsaur, and the Water
Resources Department, what emerges clearly isthat Map_ presented
by Nagar Palika Parishad before the Hom'ble National Green Tribunal
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(NGT) which was singed by Shri. L.N. Badgotia, Sub Divisional

Officer, of the Water Resources Department, is ‘not the original Map

but only is descriptive of the proposal in the year 2002 to increase

the height of the dam by one feet. The Map presented to me on

30.07.2021 by the Water Resources Department bears the

signatures of the Sub-Eng:‘néer, Water Resqur-ces?_ Department,

Tehsildar, Revenue Inspector and Halka Patwari and this Map also

has a clear description of ali of the areas that will come under the

FTL and MWL and hence this is the original map.” :

13. It is pointed out that the relevant correspondence between the
various authorities and bodies, relating to the map furnished to the
NGT, and its accuracy, as well as the instructions issued on it, have
been placed on record by affidavit dated 01.11.2022, sworn to by the
Chief QOfficer of the Parishad.

14. Learned counsel also submit that the very same issue, about the
boundaries of the Teliya Talab is again the subject matter of another
litigation before the NGT (i.e., Abhay Kumar Akoltkar v. State of MP,
0.A. No. 70/2022) in.which the tribunal is cognizant of the present
appeals, . :

15. The contesting respondents (applicants in the original
applications before NGT), i.e., Mr. Dinesh Joshi and Mr. Alok Sharma,
were not represented at the time of hearing. Howsver, they had filed
replies and counter affidavits to some of the appeals. Their consistent
stand s that the NGT's orders do not call for interference. It is urged by
them, the map of 1973-1974, relied on by the NGT, was supplied by
the Parishad, which cannot now resile from its stand. It is also stated
that the existence of the Development Plan, was a matter of record, and
the NGT- was aware of it. Moreover, it is pointed out that the Parishad
did not dehy that untreated waste was being dumped into the talab.
Analysis and Conclusions _

16. A plain reading of the main order by the NGT shows that it went
by the pleadings, and proceeded to pass orders on the basis of the
trace map produced before it. The NGT was aware that the applicant
wished to interdict development in the vicinity of the talab, for which
sanction had been granted. Yet, it did not feel the necessity of seeking
particulars from the parties before it, and whether any parties were
likely to be affecteg by its orders. As a judicial tribunal, bound by
principles of natural justice, it ought to have impleaded, or at least
issued a public notice, about the pendency of litigation, and sought
intervention of those likely to be adversely affected. Its omission to
take this step, has resulted in prejudice to all the appellants before this
court, who were faced with drastic and serious conseguences, because
the sanction for development oOr construction upon the lands owned,
purchased or developed by them, immediately became out of bounds.
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17. Section 19 of the NGT Act pertinently providlei_s as follows:

"19. Procedure and powers of Tiribunal—(1}) The Tribunal shall not
be bound by the procedure laid down by the Civil Procedure Code,
1908 (5 of 1908) but shall be guided by the principles of natural
Justice.

(2) Subject to the provisions of this Act, the Tribunal shall have
power to regulate its own procedure. '

(3) The Tribunal shall aiso not be bound by the rules of evidence
contained in the Evidence Act, 1872 (1 of 1872). :

(4) The Tribunal shall have, for the purposes of discharging its
functions under this Act, the same powers as are vested in a civil
court under the Civil Procedure Code, 1908 (5 of 1908), while trying
a suit, in respect of the following matters, namely—

(a) summoning and enforcing the attendance of any person and

examining hirm on oath;

(b) regquiring the discovery and production of documents;

(c) receiving evidence on affidavits;

(d} subject to the provisions of Sections 123 and 124 of the
Evidence Act, 1872 (1 of 1872), requisitioning any public
record or docurment or copy of such record or document from
any of dce;

(e) issuing commissions for the examination of witnesses or
documents;

f) reviewing its decision;

(g) dismissing an application for default or deciding it ex parte;

(h). setting aside any order of dismissal of any application for
default or any order passed by it ex parte;

(i) pass an interim order (including granting an injunction or stay)
arter p;ﬁwfd:'ng the parties concerned an opportunity to be
heard, bn any application made or appeal filted under this Act;

(i} pass an order reqguiring any person to cease and desist from
commf't't':'ng or causing any violation of any enactment specified
in Schedule I;

(k) any other matter which may be prescribed.

(5) All proceedings beéfore the Tribunal shall be deemed to be the
judicial proceedings within the meaning of Sections 193, 219 and
228 for the purposes of Sectionn 196 of the Penal Code, 1860 and the
Tribunal shall be deemed fto be a civil court for the purposes of
Section 195 and Chapter XXVI of the Criminal Procedure Code, 1973
(2 of 1874).”

18. A plain reading of Section 19 clarifies that though not bound by
the Code of Civil Procedure, the NGT is neverthéiess bound by
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principles of natural justice. It is a judicial tribunal, exclusively tasked
with the duty of deciding environmental disputes and causes; its remit

‘includes wide ranging powers. In these circumstances, the NGT had to

take into. consideration that the nature of its directions meant that all
those living or owning land near the ta/ab, who had obtained sanctions
from the Parishéd and the TCD, were condemned unheard.

19. The set::ond aspect is that when some of the appellants
approached NGIT, in-review proceedings, those review petitions were
summarily rejected. Again, these orders cannot be sustained, because
they do not disclose any application of mind to the existence of the
Development Plan, which had permitted development of the disputed
areas; the orders in review also do not advert to or deal with the
peculiar circurmstances, concerning the society's plot, on which a
previous litigation had been fought, ending in a8 decree against the
state. Before this court, the Parishad has categorically deposed, and
produced several deocuments, in support of its stand that the map
placed before, and considered by the NGT, was only a draft, or proposal
to increase the area of the talab.

20. It is too well settled that parties are bound: by the principle of
finality, which results in a decree by a competent court, acquiring a
final and binding nature, especially where it is confirmed concurrently
and upheld by the highest court of the tand. In Pradeep Kumar Maskara
v. State of West Bengall this aspect was stated, in the following terms:

"2;2. At the very outsel, we are of the view that the Tribunal has
no jurisdiction to differ with the decision given by the Calcutta High

Court in the writ petition filed by the appellants. The Tiribunal fulther

committed grave error in following the decision in Ganga Dhar Singh

case [Ganga Dhar Singh v. State of W.B., (1997) 2 CHN 140]

treating it to be a Division Bench judgment of the Calcutta High

Court when as a matter of fact the decision in Ganga Dhar Singh

case [Ganga Dhar Singh v. State of W.B., (1997) 2 CHN 140] was

decided by a Single Judge of the High Court. Even ithe judgment
passed [Pradip Kumar Maskara v. State of W.B., Ciii Revision No.

3465 (W) of 1984, decided on B-11-1992 (Cal)} in 'r.'he appeliant's

writ petition filed in 1984 was neither considered nor distinguished.

25. In the background of these facts, in our considered opinion,
when the judgment rendered by the Calcutta High Court in the case
of the appellants and the said decision having not been quashed or
set aside by a larger Bench of the High Court or by this Court, the

Tribunal ought not to have refused to fiollow the order of the High

Court.

26. It is well settled that even if the decision on a question of law
has been reversed or modified by subsequent decision of a superior
court in any other case it shall not be a ground for review of such
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judgment merely because a subsequent judgment of the Single

Judge has taken contrary view. That does not confer jurisdiction

upon the Tribunal to ignore the judgment and dfrectfan of the High

Court given in the case of the appellants.” i

21. This court has also ruled, in fekh Raj wv. Ran]rt Singht that
subsequent changes in law, cannot divest parties of the benefit derived
by them in a litigation that attained finality, through a decree:

"21. If the rights of the parties had already been crystallised then,
in our opinion, subsequent change in law would not take away such
rights which had attained finality due to lis coming to an end inter se
the parties prior to such change.”

22. In another judgment, pertinent to the facts of this case, the
state invoked its revisional power to nullify the effect of orders which
had attained finality and were inuring in favour of private parties. It
was held that such action was without authority of law in
Ibrahimpatnam Taluk Vyavasaya Coolie Sangham V. K. Suresh Reddyz,
where the court considered the provisions of the Andhra Pradesh
(Telangana Area) Tenancy and Agricultural Lands Act, 1950. The
provision in Section 50-B(4} empowered the statutory authority to
exercise suo moty revisional power at any time. The Court held that:

"9, ... Use of the words ‘at any time’ in sub-section (4) of Section
50-B of the Act only indicates that no specific per.r'o'_d of limitation is
prescribed within which the suo motu power could be exercised
reckoning or starting from a particular date advisedly and
contextually. Exercise of suo motu power depended’ on facts and
circumstances of each case. In cases of fraud, this power could be
exercised within a reasonable time from the date. of detection or
discovery of fraud. While exercising such power, several factors need
to be kept in mind such as efiect on the rights of the third parties
over the immovable property due to passage of considerable time,
change of hands by subsequent bona fide transfiers, the orders
attaining finality under the provisions of other Acts (such as the Land
Ceiling Act). .. Use of the words ‘at any time’ in sub-section (4) of
Section 50-8B of the Act cannot be rigidly read letter by letter. It

. must be read and construed contextually and reasonably. If one has
to simply proceed on the basis of the dictionary meaning of the
words ‘at any time’, the suo motu power under sub-section (4} of

Section 50-B of the Act could be exercised even after decades and

then it would lead to anomalous pesition leading to uncertainty and

complications seriously affecting the rights of the parties, that too,
over immovable properties, Orders attaining finality and certainty of
the rights of the parties accrued in the light of the orders passed
must have sanctity. Exercise of suo motu power ‘at any time’ only
means that no specific period such as days, months or years are not
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(sic) prescribed reckoning from a particular date. But that does not

mean that ‘at any time’ should be unguided and arbitrary. In this

view, ‘at any time must be understood as within a reasonable time
depending on the facts and circumstances of each case in the
absence of prescribed period of limitation.”

23. The above judgment was followed in State of Andhra Pradesh v.
)i Y.adagfﬁr' Reddyi2 and Sulochana Chandrakant Galéna{e v. Pune
Municipal Transportii,

24. In view of the above, it iIs held that the argument of the society
(i.e., appellant in C.A. No. 5328-29/2016) is merited. The judgments of
the courts in its favour, clearly reveal that the 1.4 hectares owned by it,
for which conversion (from agricuitural to non-agricultural use) was
sanctioned, was sought to be cancelied, on the ground that the land,
fell within the submergence area. The history of the previous litigation -
which the NGT was seized with - reveals that the land forming part of
Khasra No. 1248, owned by the society, was directly in issue in a
litigation to which the state was a party, and in which it lost. That
gdecree was affirmed by all the courts. When the NGT was made aware
of this fact, it chose to ignore it. Without a review, or any known
process by which a decree concerning the same facts could be re-
opened, the NGT could not have rejected the society's contentions. The
society's appeal, therefore, requires to succeed.

25. As regards to the other appeals, this court notes that the NGT
‘did not advert to any facts, such as the existence of the
Development/Master Plan, or the green area, and the road, after which
the plots were sought to be developed, although these were expressiy
brought to its nlbtice, in the review proceedings. Furthermore, this court
has also been appraised of the fact that the inquiry by the revenue
authorities, after the second order was made, has now resulted in
awareness on tjqe part of the Collector, and the Parishad, that the map
on which the NGT based its main order, was only a proposal and not a
finalh map. Moreover, a fresh titigation (O.A. No. 70/2022) is also
pending, In these circumstances, it would be appropriate that the other
appeals too are allowed, and the NGT considers the issue, afresh in O.A.
No. 70/2022, and ensures that the precise boundaries of the ta/ab are
ascertained by a properly constituted committee.

26. In view of the above, the following directions are issued:

(a) C.A. No. 5328-29/2016 is allowed. The society's rights, titie, and
interest in respect of the land purchased by it, for which
construction bermission was granted, and in respect of which
.decree was made by the Civil Judge First Class, Mandsaur in C.5.
No. 524A/88 dated 24.12.1994, ultimately confirmed by the
Madhya Pradesh High Court in S.A. No. 415/2001, by order dated
23.06.2011 shall not be disturbed or affected, in any manner.,
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(b) All other appeals are allowed with the direction that the NGT
shail consjder the question of precise boundaries of the tal/ab,
after considering the report of a committee, in the pending
proceedings, i.e., O.A. No. 70/2022. The appeliants in these
proceedinés are at liberty to implead themselves in the said
proceeding before the NGT, which shall hear them, and consider
their submissions, before rendering a final order.

{c) The committee referred to in (b) above shall consist of competent
officers nominated by
(i} the Collector, from the Revenue Department;

(ii} the Chief Officer/CEQ/Chairman TCD;

(iti) the Chairman/President of the Parishad; and

(iv) by the competent official of the Department of Water
Resources, nominated by the Principal Secretary.

(d) The above officials nominated by the respective named officers,
shail inspect the area, and aiso consider the record. On the basis
‘of the inspection and observation of the record, they shall submit
a report to the NGT,; copies of such report shall be made available
to all parties. The NGT shall thereafter hear all. parties, and
consider their submissions, while rendering final order.

27. The appeals are allowed, and pending. applications, if any, are
disposed of, In the above terms, without order on costs. !

} Against order dated 10.7.2018 in WP No. 34B4/2018 (PIL) of the Madhya Pradesh High Court

4 Dated 17.02.2016 in QA No, 100/2015; dated 19.04.2016°in RA No. 3/2016; dated
21.09.2020 in CA No, 17/2018; dated 18.11.2020 in RA No. 8 & 5/2020 and order dated
25.11,2020 in MA Nos. 9, 11 & 1472020 !

' By order dated 24.12.1994 passed by the Civil Judge First Class, Ma{ndsaur' in S No.
S524A/88 !

“By order dated 18.05.2001 passed by the Additional District Judge in RCA :No. 80A/2001
3By order dated 23.06.2011 of the Madhya Pradesh High Court in 54 No. 41572001

* By order dated 08.02.2016 In P {CC) No. 2066/2016

7(2015) 2 SCC 653 : (2014} 13 SCR 540

ll{2(.‘!13) 12 SCC 750: (2017)7 SCR 542

?{2003) 7 SCC 667 : 2003 Supp (2) SCR 698

e (2008) 16 SCC 299 : (2008) 16 SCR 792

1 (2010) 8 SCC 467 : (2010} 9 SCR 476
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In the National Green Tribunal: :
(BEFORE ADARSH KUMAR GOEL, CHAIRPERSON AND SHEO KUMAR SINGH, MEMBER (JUDICIAL)
AND DR. NAGIN NANDA, MEMBER (EXPERT).)

Muslim Kassar Vikas Sangthan (Regd.) .. Applicant;
Versus
Delhi Deveiopment Authority and Others ... Respondent(s);
Criginal Application No. 285/2020
Decided on December 11, 2020, [Date of Hearing : 11.12.2020]
Advocate who appeared in this case:

Mr. Bhupesh Narula, Advocate for the Applicant;

[ ORDER
1. This application seeks injunction against demolition of Dhobi Ghrat, Okhla Delhi,

The applicant approached the High Court of Delhi by way of WP(C) 8963 /2020, Muslim
Kassar Vikas Sangthan (Reg.) v. Delhi Development Authority which was disposed of
on 12.11.2020 as follows:—

"3. In view of the above, it would be in the interest of Just;ce that the petitioners
may approach the NGT.

4. At this stage, /earned counsel for the petitioner states that he should be given
some time to approach NGT. Learned senior counsel for the respondent, however,
points out that a perusal of the photographs placed on record shows that there are
no relevant structuras existing at the site. However, in view: of the order of the
Division Bench, let the respondent DDA maintain status quo as of today for the next
10 days to enable the petitioners to approach the NGT. ' '

5. Nothing further survives in the petition. Same stands disposed of. All pending
applications, if any, also stand disposed of accordingly.”

2. We find that the grievance in the application does not fall in the jurisdiction of
this Tribunai under Sections 14 and 15 of the National Green Tribunal Act, 2010. Such
jurisdiction can be invoked by a victim of poliution for restoration of environment or for
compensation to the victim. Such an issue is not shown t© be involved in the matter.

The appiication is disposed of as not maintainable.

" Principal Bench 2 New Deihi

Disciaimer: Whilg.averyeffork & made to avold ary mistaka or omiskion. this casenoe/ heddnote/ judgment/ act/ ruie/ regulstion/ clroules)
rottfimtion |s boloy circulaied on the condiilon and.undarstanding [het the publisner would nol be llaale i &any Mama r by reokon of 2%y mistake
ar migaion zr mr any action taken or omitigcob e taken or ddvice randarad o seceRtéd on the bakls Of this cozencte/ hasdnote/ judgment/ act/
rulef ragulatiand clrcular/ notificatinn. Al Slaputes wil besubjectexciusively W jurisdicuon of courts, tnbunaly and forums af Lucknew only, The
authenbicity of this text must ba verified frem the originaiseurce,
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In the National Green Tribunal
Principal Bench, New Delhi

(BéFORE SWATANTER KUMAR, CHAIRPERSON AND JAWAD RAHKIM, J.M., RAGHUVENDRA S.
RATHORE, J.M. AND AJAY A. DESHPANDE, E.M.)

In the matter of:

Nigam Priyae Saroop R/o 1st Fioor State Bank of India Building
Rajouri District-Rajouri, Pin-185131 (Jammu and Kashmir
State) ... Applicant;

Viersus

1. State of Jammu and ;Kashmir through Chief Secretary to
Government, Civil Secretariat, Jammu-180001

2. Secretary, Department of FOrests J&K State, Civil Secretariat
Jammu-180001 i

3. Principal Chief Conservator of Forests, J&K State, Van Bhawan,
Gummat, Jammu-180001

4. Special Secretary (Technical), Department of Forests,
Environment and Ecology, Jammu and Kashmir State, Jammu
180001

5. Secretary, Higher Education Department, J&K State, Jammu
180001

6. Chief Wild Life Warden, J&K State, Jammu-180001

7. Deputy Commissioner, Jammu-180001

8. Union of India through Ministry of Human Resource: and
Development, through its Secretary, Govt. of India, Shastri
Bhawan, New Delhi-110001

8. Ministry of Environment, Forest and Climate Change through its
Secretary, Govt. of India, Indira Paryawaran Bhawan, Jor Bagh
Road, New Dethi-110003 .. Respondents,

Original Application No. 132 of 2016
Decided on May 1, 2017 {Hearing on: February 13, 2017] I

Counsel for Applicant:

Mr. R.P. Sharma, Adv.

Counsel for Respondents:

Mr. Sunil Fernades and Mr. Arnav Vdiyarthi, Advs. for respondent no. 1to 7

Mr. B.V. Niren, Mr. Ramesh Thakur and Mr. Varun Bhati, Advs. foi' respondent no. 8

Mr. Atiin Shankar Rastogi and Ms. Neha Rajpal, Advs. for respondent no. 9

JUDGMENT

1. Whether the judgment is allowed to be published on the net?

2, Whether the judgment is allowed to be published in the NGT Reporter?

RAGHUVENDRA S. RATHORE, JUDICIAL MEMBER:— The applicant after being shocked
on reading the news item, reported in Daily Excelsior Jammu dated 17'" February,
20186 giving details of the transfer made by State Government of 159 hectares of
rorest land to the Higher Education Department for establishment of the Indian
Institute of Technology (IlIT) in Nagrota area of Jammu district, has filed this Original
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Application under Section 14, 15 and 18(1) of the National Green Tribunal Act, 2010.
Applicant has therefore prayed that:

(i) The decision taken by the Forest Advisory Committee in its 915" meeting agenda
clause 91.09 on the proposal to allow use of 159 hectares of forest land for
construction of IIT Jammu without requisite corum was incompetent, invalid, a
fraud on the statute and not binding on the Govt. It is nognest and void ab-initio.

(ii) That the Government order no. 41/FST-2016 dated 1l. 02:2016 under which
sanction has been accorded to the use of 159 hectare of forest land for
construction of IIT Jammu for Higher Education Department in Jammu Forest
Division is liable to be gquashed and set aside.

(iiiy The transfer of forest land for non-forestry purpose is-impermissibie under the
provisions of J&K Forest Conservation Act, 1997 and Rules, Jammu and Kashmir
State Forest Policy 2010, J&K Wild Life Protection Act, 1978 -and Environment
Protection Act, 1986 and Rules. It is fraught with serious conseguences to
ecology and environment besides resulting in i#reversible damage to the eco
system, health of the local populace and fiora and fauna.

(iv) To grant appropriate orders for restoration of damage caused by cutting of
forest trees and ciearing of saplings etc. without a valid transfer order.

{v) To save the green forest trees, forest iand, wild life sanctuary which is natural
habitat of forest fowls, black partridge, mountain quail, peafowli-peacocks, the
national bird of India, wild dogs, deer, monkeys, langurs and other animals and
birds besides other countless fauna and flora existing on the forest land which
was transferred to the Higher Education Department for establishment of IIT
Jammu in an illegal manner, at the cost of the environment and ecology of the
area, The non-applicants be further restrained from entering upon the forest
land, starting any construction of boundary walls or other buildings and roads in
order to change the land use in any manner till the decision of matter.

Brief Facts

2. As per the newspaper report, the Forest Advisery Committee (FAC) had on 307
November, 2015, under the chairmanship of Chief Secretary, Chairman FAC and with
the approval of the Governor on 27" January, 2016, has authorized the Special
Secretary (Technical), Department of Forest, Environment and Ecology, respondent no.
4 to issue Govt. order no. 41/FST-2016 to transfer the forest land measuring 159
hectares for its use for the construction of IIT Jammu by the Higher Education
Department. The said forest land has 1650 trees and 40133 saplings.

3. The order of demarcation of iand at Jagti Nagrota, intimated to the Deputy
Commissioner, Jammu by the Tehsiidar, Nagrota mentions total land measuring in
3247 Kanals-07 Marlas, which is under the occupation of forest. The order of Deputy
Commissioner, Jammu makes a mention of approval by the State Selection Committee
to get the forest land converted into use as a site for the establishment of IIT at
Jammu. The area is vital for lakhs of peopie residing in Jammu city and its suburb.

4. The authorities have started feling and axing thick forest without any count
which is like a disaster for the entire flora and fauna. It is likely to cause
environmental and ecological damage beyond repair. There is no demarcation and the
entire forest area has been exposed to the wild life poachers, timber mafia and land
mafia. There are vast stretches of waste land, shamiat land, State land and other
barren unproductive lands available in abundance in Jammu district as well as other
adjoining districts of Rajouri, Udhampur and Samba district of Jammu Division for the
establishment of IIT in Jammu area.

5. The case of the applicant is that the impugned orders, administrative in nature,
have been issued by the respondents effecting the transfer of forest land, removal of
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forest trees in habitat of the forest are illegal, without the authority of law _and
malafide in accordance with the facts and circumstances of the case.

Further, the case of the applicant is that under the provision of Section 2 of the
Jarnmu & Kashmir Forest (Conservation) Act, 1997, restrictions have been laid down
on de-notifying of demarcated forest or de-reservation or use of forest land for non-
forest purposes. There is no provision for the transfer of forest land for any purpose
other than given in the Act. The Act provides the purposes such as rural roads, not
exceeding 5 hectares of forest land and 2 hectares of forest land for the execution of
the electric, irrigation and public health engineering works. The said Act does not
provide for transfer of huge chunk of 159 hectares of forest land in favour of Higher
Education Department. .

6. The impugned orders have been passed in total violation of principles of natural
justice, fair play and good consciénce. No public notice, whatsoever, had been given to
notify objections. The entire action is grossly illegal which grossly affects a large
number of public, besides the voiceless wildlife.

7. The area under transfer is having a thick forest growth of pine trees, besides
other protected species of trees and plants and a host of medicinal herbs etc. which
plrovides life to the ecology and environment of the area and which are essential for
the health of the citizens and for the maintenance of bio-diversity.

The estimation of 1650 trees and 40133 saplings given by the Forest Department is
not correct. It would not be just and proper that land in a dense forest and a habitat of
jungle fowis, black partridge, mountain quaii, peafowl-peacocks, the national bird of
India, wild dogs, deef, monkeys, and other animals, besides other countless fauna and
flora is sgught to be transferred for the construction of IIT. The transfer of land would
further adversely affect theieco-sensitive zone of Ramnagar Wildlife Sanctuary which is
a natural habitat of wild life. The sanctuary is a part of the forest area under transfer
and cannot be sustained due to the development of huge building infrastructure of IIT
in its VICInity

8. It is also the case of the appiicant that the transfer of forest land and conversion
of its use for the construction of IIT building is not justified, in view of the facts that
large tracts of wasteland, State land, shamlat land and private land are available in
the district of Jammu, as well the adjoining districts of Samba, Udhampur, Reasi,
Rajouri and Kathua.

The respondent had not been fair in respect of the valuation of the forest land in
guestion as described in the newspaper of Rs. 14.93 crore and the compensation of
trees calculated at Rs. 1.93 crore. Simitarly, the calculation of ' compensatory
afforestation requirement of Rs. 3.18 crore, projected by the Forest Department, i
nothing but a farce. It is inestimable in terms of cost of land, trees, loss to the flora
and fauna, environment and ecology, besides, the effects to the life of lakhs of citizens
both in terms of health and living conditions. Therefore, it is submitted by the
applicant that the impugned orders passed by the respondents be gquashed and
appropriate orders for restriction on damage caused by cutting the forest trees and
clearing the saplings etc. be passed by this Tribunal.

9. The respondent State has filed an affidavit in response to the Original
Application. It has been submitted by the respondent that the allegations leveled in
the application are misleading, misconceived and inCorrect. The respondénts have
further submitted that the Government of India, in 2014, decided to establish an IIT
at Jammu, in the State of Jammu & Kashmir, amongst other places in the country.
Consequently, the Ministry of Human Resources & Development (MHRD) requested the
State Government, in August, 2014, to identify suitable' land measuring 500-600
acres, free of cost and any legal encumbrances, possessing requisite physical and
social infrastructure, including good connectivity by road, rait ahd airways for the
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purpose of establishing the said IIT.

10. The State Government had suggested three sites to the MHRD nameiy:—

a. Badia-Mohargarh, District Samba;

b. Harsath-Nonath, District Samba; and

¢ Jangalote, District Kathua

11. The above mentioned sites were inspected by the Site Selection Committee of
MHRD in April, 2015 and the said Committee rejected all the three sites on account of
inadequate facilities and lack of adegquate connectivity. The State Government was
once again requested to submit fresh sites in Jammu. The State Government had
again suggested five other sites which were:

i. Khanpor, Nagrota, District Jammu

i. Jagti Village, Tehsil Nagrota, District Jammu

i. Panjgrain

iv. Thathar, Keran and

v. Sunjwan

12. Subsequently the Site Selection Committee of MHRD visited the above sites in
June 2015 and selected the site at Jagti Village, Tehsil Nagrota, Jammu Digdtrict, i.e.,
the present site, for the establishment of IIT. Consequently, the Central Govt. had
issued various instructions to the State Government so0 as to.ensure that the land is
made aveilabie for the establishment of IIT, Jammu. According to the respondents the
State Government had no role whatsoever in selecting the said site and it was solely
done on the expertise and advises of the Central Government. i.e. MHRD. The State
Government has merely executed the instructions issued by the Central Government
in this regard. Therefore, the allegations contained in the instant: ‘application against
the State Government are wholly incorrect and misleading. :

13. It Is further submitted by the respondent that based on thei instructions issued
by the Central Government, the State Government undertook the procedures, as
prescribed under law, to obtain the requisite Forest clearance. The land selected by the
Central_Government was ynder the ownership of the Forest Department and therefore
the indent (i.e Application/Request) dated 28.07.2015 for various clearances. as _per
law. was placed by the user agency ie. Higher Education Department, Goverament of
lJammu & Kashmir with the Principal Chief Conservator of Forest (PCCF), Go'vernment
of Jammul and_Kashmic, : ,

14. Thereafter, a Joint Verrification Committee consisting of the officersof Forest
and _Higher Education Department ofthe State Govt. was constituted to conduct
verification_of the trees at the site. The said verification was compieted on 01.10.2015
and agase for compensation and forest clearance was sent to the PCCF, Jammu &
Kashmir_on 04,11.2015,

15. Aproposal of the PCCF was placed before the State _QteéLAdLsm:z Committee,
which_considered the same in its meeting held on 30.11.2015. The proposal was
cleared in the meeting to use 159 hectares of forest land in.village Jagti, Tehsil
Nagrota, District Jammu for construction of an 1IT campus.

16. The Forest Department, had accordingly issued sanction to use 159 hectares of
forest_land vide G.Q. No. 41 FST-2016 dated 11.02.2016, after duly complying with
the procedure contemplated under Section 2 of the Jammu & Kashmir Forest
{Cons_ervation) Act, 1957,

17. Pursuant to the Notification dated 11.02.2016.the Forest Department was
asked to mark the trees which 'will have to be cut down for the construiztion of ITT. The
Divisional Forest Officer (DFO), Jammu_submitted a list_of 1311 trees/saplings falling
under the land sanctioned for the IIT, Jammu, which would have to be felled, It is

pertinent to note that there were only 51 trees, which were more than 30-40 cm in
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diameter and the remaining 1260, were smali plants and saplings. : |

18. The technical sanction to cut the marked trees was issued by Conservator of
Forests on 13.02.2016 and accordingly felling of 1311 trees (51 trees above 30/40 c¢m
diameter_and_rest were miner trees/saplings) had started by the Forest Department,
which was completed on 28.02.2016. ] _

19. The respondent has submitted that the proposed IIT campus at Jammu iS not a
part of Ramnagar Wildiife Sanctuary, as alleged in the Application. The campus lies
outside the boundary of the Wildlife Sanctuary. However, it does fall within the eco-
sensitive zone of the sanctuary. The G.0, dated 11.02,2016contains detailed
instructions_ which_the IIT was_to_follow with regards toarea that fal under
ecosensitive _zone of wildiife sanctuary. Clauses 1to 16 of the said G.Q.clearly
stipulates that the State Government_shall comply with the obligation apdnotification
issued, from_time to_time, by the Ministry of Environment and Forest (MoEF) with
regard _to building and construction projects for educational institutiop in an area
falling in eco -sensitive zone, _

20. The State Government has_ dufy complied with' the notification dated
22.12.2014 jssued by MQEF. along with the clarificatory Q.M. dated 09.12.2015, in_is
letter_and spirit, The State Government has_also followed the stipulation contained in
the MoEF circular andQ,M.dated 22.12.2015 which chrifies the above notification
dated 22,12,2014 and contains various guidelines to be followed in respect of building
projects. '

A perusal of the notification of MoEF dated 22.12.2014 along with O, M. dated
09.06.2015 clearly reveals that schools. colleges and hostels for educational
institutions_are exempted from obtaining prior enviropmental clearances under :
provisions _of Environment_Impact Assessment Notification 2006, {thereafter referred
as EIA Notification 2006).

21. Therefore, according to the respondents, the applicant has legally and factually
erred in contending that the State Government has not obtained envirocnmental
clearance from MoEF for the construction of IlIT, Jammu. Since IIT Jammu is an
educatlional institutlon, it is per se exempted from the requirement of obtaining
environmental clearance. -

22. It is further alleged that the State Government has incorrectly calculated the
Net Present Value (“NPV”). As per respondent State the allegation is absolutely
incorrect. Attention of the Tribunal has been invited to the contents of the G.O. dated
11.02.2016 (marked as Annexure-B) wherein summary of amounts to be deposited
under various heads are provided. The NPV has been calculated as per order dated
28.03.2008, issued by the Hon'ble Supreme Court in the case of T.N. Godavarman
Thirmulpad v. U.0.I. (W.P. (C) 202/1995), where it comes to be 14,93,01,000/-. Apart
from the NPV, an amount of Rs. 3.18 crores is also determined with regards
compensation for afforestation and an amount of Rs. 1.93 crores is fixed for
compensation of trees/poles/saplings. Therefore the total amount is in excess of Rs. 20
crores which Is- already deposited by User Agency i.e. the Higher Education
Department to the Forest Department and therefore, the allegations leveled by the
applicant herein are totally misconceived and baseless.

23. In the response filed fo _the application.by MoEF (respondent no, 9), it has
been submitted that the Environment (Protection) Act, 1986 authorizes the Central
Government to protect and improve environmental quality, control and reduce
poliution from all sources, and prohibit or restrict the setting and/or operation of any
industry facility on environmental grounds. '

24. The answering respondent has issued EIA Notification, 2006 vide $.0. No. 1533
(E) on 14.09.2006 with an objective to formulate a transparent, decentralized and
efficient reguletory mechanism; to. integrate environmental concerns into the
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developmental process for ensuring the goals of sustainable development in a time
bound manner and to implement the provisions of the EIA Notification, 2006, the
Ministry issued Notification/office memorandum as and when required.

25. The Environment Impact Assessment Notification, 2006 issued on 14.09.2006
with respect to the provisions relating to building and construction projects, was
amended vide Notification No. S.0. (E) 3252 dated 22.12.2014, in exercise of the
powers conferred by Clause (v) of Sub Section (2) of Section 3 of the Environment
(Protection) Act, 1986, by the answering respondent. Vide this amended Notification;
certain projects were excluded/exemptad from the ambit of building and construction
proiects. The relevant part of the amended Notification is as under:

(1) (2) (3) | (4) l (5)

8 Building/Construction projects/ Area
Develonpment proiects and Townships

8(a) Building and | 220000 sq. mtrs.| The term “built

constructiorg
on projects

:
I
i
H

and <1,50,000
sq. mtrs. of built-
up area

up area” for the

purpose of this
notification the
buitdup or
covered area on
all flocrs put
together
including its
basement and
other service
areas, which are
proposed In the
building or
construction
projects.

Note 1.- The
projects or
activities shali
not inciude
industrial shed,
school, college
hostel for
educatignal
instituion, but
such buildings
shall ansure
sustainable

- environmeantal

. management,

- solid and liquid
- waste

. management,

: rain water
- harvesting and

may use recycled
magteriais such as
fly ash bricks.
Note
“General

2.-
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conditions” shall

not apply.

B(b) .Townships Covering an area|l A project or
and area =250 ha and or| Township and
Development buiit up area| Area
projects =1,50,000 sg.| Development

mtrs Projects covered

under this item
shall ‘rgquire an
Environment

Assessment
Report and be
1 appraised as
. Category Bl
Project.
. Note.- “General
. Conditions” shall
| ._not apply.

26. The aforementioned entries 8(a) and 8(b) are qualified as category ‘B’ projects
under the EIA Notification, 2006 and the said projects are appraised by the State Levei
Expert Appraisal Committees (SEACs) and approved by the State Environmental
Impact Assessment Authorities (SEIAAs). '

27. It is submitted by the respondent that vide Notification No. S.0.(E) 3252 dated
22.12.2014, it has exempted the buildings for industrial shed, school, college,
university and hostel of educational institutions from the requirement of prior
environmental clearance subject to sustainabie environmental management. The
provisions have further clarified the meaning of industrial shed and guidelines for
sustainable environmental management therein. Sufficient environmental safeguards
have been mandated to ensure systainable environmental management for solid and
liquid waste ‘discharge, rain water harvesting and use ¢f recycled materials in
construction and others. _

28. The Building of educational institutions including universities are exempted
from the process .of environmental clearance. However, the institute has to follow the
guidelines for building projects i.e. educationat institute has to ensure sustainable
environmental management as per the O.M. dated 09.06.2015 issued by the
respondent. :

29, Jammu and Kashmir Forest (Conservation) Act, 1997 :is applicable for the
project in gquestion, which deals with the demarcation, diversion- of forest land or use
of forest land for non-forest purpose. It is submitted by the respondent that whether
land for the project in question is forest land or not, and has it been transferred to the
university following due process of law, shall be respornded by the State of Jammu
Kashmir i.e. respondent no. 1 in the present case, as per the provisions of the state of
Jammu and Kashmir Forest (Conservation) Act, 1997.

30. The applicant in his rejoinder to the affidavit filed by respondent no. 1 to 7 has
submitted that the available record shows that the proposal by the Principal Chief
Conservator Forests placed before the State Forest Advisory Committee was cleared in
its meeting held on 30.11.2015. The minutes of the 91%' FAC meeting reveal that it
was a mere formality in which, as many as, 12 proposals were taken up. The proposal
91.09 pertaining to allow the use of 159 Ha of forest land for construction of IIT
Jammu was cleared without any deliberation/consideration of provisions of J&K Forest
(Conservation) Act meticulously, more particularly the mandate of Section 2 imposing
restriction on de-notifying of use of forest land for non-forest purpose. The State Govt.
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had a responsibility and was required to exercise its own wisdom after receiving a
valid advice of Advisory Committee. No such order independent of the advice has been
shown or produced. The State Govt./administration failed in its statutory duty. The Act
forbids to accord permission for any purpese other than rural roads etc., not exceeding
5 hectares. “Non-forest purpose” has also been explicitly explained. The sanction was
invalid and illega!l per se. The Coram of Advisory Committee required 2 eminent

environmentalists. The private members incorporated are.not environmentalists. A
mere name does not suggest any contribution to environment. The powers under J&K
Forest Conservation Act/State Forest Policy 2010 to protect forest land, in its public
duty, have been abdicated by the State Govt./Administration.

31. Further, it is submitted that J&K State Forest Policy 2010 at Clause 4.4(a)
expressly lays down that diversion of forest land for non-forestry purposes will be
considered only as a last resort after exploring all other aiternatives and not in a
routine manner “(c) In protected and ecologically sensitive areas, Environment Impact
Assessment will be conducted in accordance with environmental policy and laws before
aliowing the use of forest land for non-forestry purpose”. No such effort to locate land
has been indicated in the Govt. order.

32. It is also stated that there is no exemption under the J&K Forest Conservation
Act./Rules/J&K State Forest Policy 2010 to get forest land. The admission in para 7 of
the reply by the State Govt. that the site of forest land to be transferred falls within
the eco-sensitive zane of the wild life sanctuary, a valid permission was required from
National Board for Wild Life also under the Wild Life Protection Act. The Notification of
MOEF regarding exemption from prior environmental clearance is not attracted in case
of large chunk of forest land in J&K State in favour of the Higher Education
Department.

33. The applicant further submitted that the transfer of forest land is iliegal. The
transfer of forest land for non-forestry purpose is impermissible under the provisions of
J&K Forest Conservation Act, 1997 and Rules, Jammu and Kashmir State Forest Policy
2010, J&K Wild Life Protection Act, 1978 and Environment Protection Act, 1986 and
Rules, It is fraught with serious consequences to ecology and environment besides
resulting in irreversible damage to the eco system, health of the local populace and
fiora and fauna. 'Thg decision taken by the Forest Advisory Committee in its 91%¢
meeting agenda clause 9.09 on the proposal to allow use of 159 Ha. of forest land for
construction of IIT Jammu iwithout requisite Coram was incompetent, invalid, a fraud
on the statute and not binding on the Govt. It is non-est and void ab-initio.

The Government order no. 41/FST-2016 dated 11.02.2016 under which sanction
has been accorded to the iusa of 159 hectares of forest land for construction of IIT
Jammu for Higher Education Department in Jammu Forest Division is liable to be
quashed and set aside.

34. After considering the application as well as the material on record it is revealed
that on having come across the news item of 17.02.2016 with regard to transfer of
149 hectares of forest land to the Higher Education Department in Nagrota area of
Jammu district that the applicant has approached this Tribunal. The primary grievance
and the relief sought by the applicant is against the resolution passed by the Forest
Advisory Committee under the chairmanship of the Chief Secretary of the State of
Jammu & Kashmir, on 30.11.2015 and the authorization, in consequence thereof, to
the Special Secretary (Technical), Department of Forest, Environment and Ecology,
State of Jammu & Kashmir to issue order for transfer of the forest land for use of
construction of IIT Jammu. Accordingly, respondent no. 4 issued the order no. 41/FST-
2016 on 11.02.2016 by which sanction was accorded to use the forest land for
construction. Transfer of forest iand for non-forestry purpose being impermissible
under the provision of Jammu & Kashmir Forest (Conservation) Act, Rules, Forest
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Policy 2010 and therefore, the applicant has prayed to declare the said orders be
void.

35. The State Government undertook the procedure, as prescribed under law, to
obtain requisite forest clearance. The ownership of land was under the Forest
Department and therefore indent dated 28.07.2015 for forest clearances was placed
under the user agency i.e. Higher Education Department, with the Principal Chief
Conservator of Forest, Government of Jammu & Kashmir. The Forest Department had
issued sanction to use the land vide order dated 11.02.2016 after duly complying with
the procedure contemplated under Section 2 of the Jammu & Kashmir Forest
(Conservation) Act, 1997.

36. The Ministry of Environment and Forest, respondent no. 9, in its reply to the
application’ has also submitted that it is the Jammu & Kashmir Forest (Conservatipn)
Act, 1997 applicable for the project In question, which deals with demarcation,
diversion of forest land or use of forest land for non-forest purpose. Further, it is
submitted by respondent that whether land for the project in question is.a forest land
or not, and it has been transferred to the University following due process of law, shall
be responded by the State of Jammu & Kashmir in_the present case . as per the
provisions of the State of Jammu & Kashmir Forest (Conservation) Act, 1997.

Further, it is the  Jammu & Kashmir Forest (Conservation) Act, 1997 which is
relevant law on the basis of which the issue raised in the present case is to be
adjudicated.

37. In the circumstances of the present case, the first and foremost question for
our consideration is that while the matter relates to State of Jammu & Kashmir Forest
(Censervation) Act, 1997, whether this Tribunal has the jurisdiction to adjudicate upon
the present case.

38. A look to the retlevant provisions of NGT Act, 2010 would show that this Tribunal
has jurisdiction where any question arises as to implementation of the enactment
which has been enumerated in Schedule . Relevant provisions of the Act of R010 is as
under: '

‘14, Yribunal to settle disputes.- (1) The Tribunal shall have the jurisdiction over
all civil cases where a substantial question relating to environment (including
enforcement of any legal right relating to environment), is .involved and such
question arfses out of the implementation of the enactments specified in Schedule
I :

‘ SCHEDULE Y | :

‘[See Sections 14(1), 15(1), 17(1)(a), 17(2), 19(4)(j) and 34{1)]

The Water (Prevention and Control of Poliution) Act, 1974; °
The W.ater (Prevention and Control of Poliution) Cess Act, 1977;
The Forest (Conservation) Act, 1980; :

The Air (Prevention and Control of Pollution) Act, 1981;

The Environment (Protection) Act, 1986;

The Public Liability Insurance Act, 1991;

. The Biological Diversity Act, 2002".

39. In other werds, the Tribunal has jurisdiction over civil cases where a substantial
question relating o environment is involved which arises out of enforcement of the
aforesaid seven enactments as given in the Scheduie. The Tribunal is to settle
disputes, under Section 14 of the Act in all civil cases where substantial question
relating to environment is involved. It is important to note that the conjuncture ‘and’
used in the later part of the provision has significance. The' civil cases involving
substantial question relating to environment must be the ione which arises out of
implementation of the enactments given in the Schedule namely; Water (Prevention

O WA W
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and Control of Poliution) Act, 1974, Water (Prevention and Control of Pollution) Cess
Act, 1977, Forest {Conservation) Act, 1980, Air (Prevention and Control of Poliution)
Act, 1981, Environment {Protection) Act, 1986, Pubiic Liability Insurance Act, 1991
and Biological Diversity Act, 2002. i

This view finds support in the principle of law laid down by the Hon'ble Supreme
Court in the case of Bhopal Gas Peedith Mahila Udyog Sangathan v. Union of India,
(2012) 8 SCC 326 the Hon'ble Court held that:

“40. Keeping in view the provisions and scheme of the. Natiaonal Green Tribunal

Act, 2010 (for short “the NGT Act”) particularly Sections 14, 29, 30 and 38(5), It

can -safely be concluded that the environmental issues and matters covered under

the NGT Act, Schedule I should be instituted and litigated before the National Green

Tribunal (for short "NGT*)."

40. In the case of T.N. Godavarman Thirumulpad v. Union of India, (1997) 2 SCC
267 which is a case of great significance relating to the protection and conservation of
the forest throughout the country, the Hon'bie Supreme Court of India heard the
Central Government as well as the Governments of aill the States and .in so far as State
of Jammu & Kashmir is concerned it had issued directions, in para 5 II as under:

“4, Any_felling of trees in forest or otherwise or any ¢learance of land_ for
execution Qf projects, shall_be in_ strict compliance with the Jammu & Kashmir
Forest Conservation Act 1990 and any other laws applying thereto. However, any
trees so feiled, and the disposal of such trees shall be done exclusively by the State
Forest Corporation and no private agency will be permitted to deal with this aspect.
This direction will also cover the submerged areas of the THEIN -Dam.”

As has been laid down by the Hon'ble Supreme Court of India any felling of trees in
forest area otherwise or any clearance of land for execution of projects, shall be in
direct compliance with the Jammu & Kashmir Forest Conservation Act, 1990 and any
other taws applying thereto. _

41. Therefore, the controversy raised herein is in respect of the transfer of land for
the project in question which is very much part of the State of Jammu and Kashmir.
On the count that the State of Jammu & Kashmir Forest Act, 1990 not being one of the
enactments mentioned in Schedule I of the Act of 2010, the Tribunal does not have
jurisdiction to adjudicate the present controversy as it does not fail within the purview
and scope of Section 14 of the NGT Act, 2010 so as to settle the dispute herein.

42, For the aforesaid reasons it is crystal clear that the controversy of transfer of
forest land for non-forest purpose on the proposal of the Forest Advisory Committee,
and the order dated 11.02.2016 passed by the State of Jammu & Kashmir whereby
use of 159 hectares of land has been sanctioned for construction of the institution for
Kigher Education Department in Jammu Forest Division, cannot be adjudicated by this
Tribunal on agcount of lack of statutory jurisdiction.

43. Consequently, this Original Application is dismissed, without any order as to
cost.

Disclabmer: White every effort 15 made to avgld any mislake o omissior, this casenote/ hepdanate/ judgmenty oot/ rwie/ regulation/ Lrcularf
notitication Is being circuiated on the condition ang understanding that the pudlisher woult nat be kable & any manner by reascn of any mistake
or omission or [r any agpon taken or omitieats be taken or ddvice rendered or accepted on the basis o this casanote/ headrote/ Judgment/ act/
rded reguiations circularf aotiticatton. Al disputes will b subject exclusively w jurisdiction of courts, Lribunals and forums a3t Luckqow only. The
authenticty of Lheg text must be verified rom the oniginal source.
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[REPORTABLE]

IN THE SUPREME COURT OF INDIA
" CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NOS. 12122-12123 OF 2018

MUNICIPAL CORPORATION OF GREATER MUMBAI

APPELLANT(S)

VERSUS

ANKITA SINHA & ORS. ...RESPONDENT(S)
WITH

CIVIL APPEAL NO. 86/2018%
CIVIL APPEAL NO. 5802/2019

. CIVIL APPEAL NO. 6273 OF 2021
(Arising out of SLP(C) No. 6732/2021)

CIVIL APPEAL NO. 6274 OF 2021
(Arising out of SLP(C) No. 5936/2621)

CIVIL APPEAL NO. 6275 OF 2021
(Arising out of SLP(C) No. 6733/2021)

CIVIL APPEAL NO. 6276 OF 2021

(Arising_out of SLP(C) No. 16448 OF 2021)
Diary No. 11655/2021

CIVIL APPEAL NO. 6277-6278 OF 2021
(Arising out of SLP(C) N0.16449-16450 OF 2021)
' Diary No. 13789/2021

. CIVIL APPEAL NO. 6279 OF 2021
(Arising out of SLP(C} No. 16451 OF 2021)
Diary No. 13811/2021

CIVIL APPEAL NO.6288-6281 OF 2021
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(Arising_out of SLP(C) N0.16452-16453 OF 2021)
"Diary No. 13890/2021

CIVIL APPEAL NO. 2897/2021

CIVIL APPEAL NO. 6282 OF 2021
(Arising out of SLP(C) No. 11426 OF 2021)

CIVIL APPEAL NO. 6283 OF 2021
(Arising out of SLP(C) No. 11427 OF 2021)

CIVIL APPFAL NO., 6262 OF 2021
Diary No. 16948 OF 2021

CIVIL APPFAL NO. 6284 OF 2021
(Arising out of SLP(C) No. 11798 OF 2021)

CIVIL APPFAL NO. 6285 OF 2021
(Arising out of SLP(C) No. 12669 OF 2021)

CIVIL APPEAL NO. 6286 OF 2021 i
(Arising out of SLP(C) No. 16454 OF 2021)
: Diary No. 19534/2021 :

J UDGMFENT

Hrishikesh Roy, J.

“Estragon: Let’s go.
Viadimir: We can’t.
Estragon: Why not?

Vladimir: We’re waiting for Godot.” ?

1. Leave granted in the Special Leave Petitions.

2. The consideration to bhe made in these matters 1is

whether the National Green Tribunal (for: short “the

1Beckett, S. (1954). Waiting for Godot: Tragicomedy in 2 Acts.
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NGT”) has the power to exercise Suo Motu ju}isdiction

in discharge of its functions under the National Green

Tribunal Act, 2010 (for short, “the NGT Act 2010'").

3. In the lead case in this group, i.e. the Civil
Appeal No. 86 of 2819, the NGT noticed an article
titled “Garbage Gangs of Deonar: The Kingpins-and Thelir
Multi-Crore Trade” in the online nRNews portal, The
Quint. The article spoke of how mismanagement of solid
waste had an adverse impact on the environment, public
health and lives of individuals living in the vicinity

of the dumping ground in Mumbai city.

4. The NGT took suo motu cognizance of the above
article vide order dated 07.08.2018 and directed that
the article writer Ankita Sinha be the applicant in the
case OA No. 510 of 2018, registered at the NGT's
instace. Thereafter, steps were taken for inspection
of the Deonar Dumping site by the representative of the
Central Pollution Control Board, Maharashtra Pollution
Control Boa?d, the District Collector of the area and

also the represeﬁtapive of the Municipal Corporation of
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Greater Mumbai (for short “the MCGM”). Pursuant to the
Report of the inspecting team which highlighted that
the landfill site failed to comply with the provisions
of the Solid waste Management Rules, 2016, the NGT vide
order dated 30.10.2018 noted that ‘damage to the
environment.- and public health 1is self-evident’ and

ordered MCGM to pay compensation to the tune of Rs. 5

crores,

5. This Court while entertaining the Civil Appeal No,
86/2019 of MCGM, orldered stay on the operation of the
order passed by the NGT and thereafter arranged for
analogous consideration of the related cases where the
common threshold jurisdictional issue arises on whether
the 'NGT' has the power to exercise Ssuo motu

jurisdiction.

6. Mr. Mukul Réhafgi, Mr. Dushyant Dave, Mr. Jaideep
Gupta, Mr. Dhrﬁv Mehta, Mr. Atmaram Nadkarni, Mr,
Krishnan Venugopal, Mr. V. Giri, Mr. Sajan Poovayya and
Mr. Sidhartha Dave, learned Senior Counsel together

with Mr. E.M.S Anam, Ms. Amrita Sharma, Mr. S.
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Thananjayan have taken a common -stand. They: have

argued that the NGT is a Tribunal and .a creature of
statute and as such, it cannot act on its own motion or
exercise the power of judicial review or act suo motu,
in discharge of "its function. Being a creature of the
statute, the forum cannot assume inherent powers as
under Article 32 and Article 226 and its domain is
circumscribed by the limitations so imposed. The
learned counsel also argue that the NGT has an
adjudicatory role to decide disputes which necessarily
mean involvement of two Or more coOntesting parties.
Therefore, the NGT by acting suo motu cannot transpose
itself to the shoes of one such party. The absence of
general power of judicial review with the NGT (which 1is
available with superior courts) is highlighted to keep
away SUo motu power from the NGT. Various judgments
reiating to thegTribunalﬁs power and role are cited by
the counsel andéthose would be discussed in later part

of this order.

7. Projecting the contrary view, Mr. Nidhesh Gupta,
the learned Senior Counsel appearing ftor the aggrieved
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party in SLP(C) No. 6732/2021, Mr. Sanjay Parikh,
learned Senior Counsel for the Intervener in C.A.
No.86/2019 and Mr. Gopal Sankaranarayanan, learned
senior Counsel appearing for the 1Impleader I.A.
N0.71482/2021 in the SLP(C) No. 6732/2021, by referring
to the specialé role envisaged for the NGT and the
hiétory of its; incorporation, make equally powerful
submission in support of exercise of suo motu

jurisdiction, ‘by the NGT.

8. Mr. Anand Grover, the learned Senior Counsel was
appointed as the Amicus Curiae to assist the Court and
he was heard at length, The counsel acknowledges the
NGT’S role-and position under the Act and 1its wide
jurisdiction over environmental matters but Mr. Grover
is of the view that the NGT is incapable of triggering
action on its own. In other words, the NGT cannot act
suo motu without someone moving the Forum a$ otherwise
the forum then would be perceived to be judging its own
cause. Since suo motu power 1is not conferred under the
NGT Act, the specialized tribunal has to be moved by an
cutside party. But the format of the application is not

Page 6 of 77



538
23S

important and even -a letter addressed by an interested
party, will clothe the NGT with power to take action is

the concessional submission of Mr. Grover.

9. Representing the Central Government, Ms. Aishwarya
Bhati, the learned Additional Solicitor General of
India submitted that Suo Motu power 1s not exercisable
by the NGT since the same has not been confeéred on the
forum under the NGT Act, unlike the situation in the
now repealed National Environment Tribunal Act, 1995
(hereinafter referred to as the “NET Act”). The
counsel refers to the provisions of the NGT Act and
submits that the conceptl of locus standi was expanded
for NGT’s intervention under Section 18(2)(e) but the
tribunal ‘is not vested with suo motu . power to take
action on its own wunlike the High Courts and the
Supreme Court. The learned ASG, however, submits that
even on receipt of a letter, the NGT éan commence
action on envirgnmental matters. Thus, on exercise of
epistolary jurisdiction by the NGT, the ASG is on the

same page as the amicus curiae but as earlier noted
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both counsel argue for Kkeeping away the suo motu power

from the NGT.

10.1 Having summarized the positionsf tiaken by the
respective 'Counsel, we may now refer to the specific
grounds of challenge to keep away suo motu power from
the NGT. The concerned counsel project that NGT is a
creature of the statute and just like other such
statutdry tribunals, the NGT 1is also bound within
statutory confines. They have relied upon Standard
Chartered Vs. Dharminder Bhohi? wherein, provisions of
the Recovery of the Debts Due to Banks and Financial
Instiiutibns Act, 1993 were analysed to note the
limitations of t?e Debt Recovery Tribunal and Appellate
Tribunal. From %he'analysis of Justice Dipak Misra (as
his Lordship thén was) for the Division Bench, it can
be inferred that the Tribunal was given poOwer under the
statute to pass such other orders and give such
directions to give effect to its orders or to prevent
abuse of 1ts proceés or to secure the ends of justice

but in discharge of 1its functions the Tribunal was

2 (2013) 15 SCC 341
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required to, confine itself to within the statutory
par.ameters, Tﬁus, Section 19(25) conferred 1limited
powers and the 'submission thus is that the Tribunal

doesinot have any inherent powers.

10.2 sSimilarly, Justice S.H. Kapadia (as his Lordship
then was) in Transcore Vs. Union of India’, opined on

behalf of a Division Bench that,

“ 7. ...The DRT is a tribunal, it is the
creature of the statute, it has no
inherent power which exists in the civil
courts.”

I

10.3 The counsel élso projects that in the context of
Consumer Forums, Justice Dalveer Bhandari (as his
Lordship then was) speaking for a three'judée bench 1in
Rajeev Hitendra Pathak Vs. Achyut Kashinath{ observed

as under : -

# 34 . 0n a careful analysis of the
provisions of the Act, 1t is abundantly
clear that the Tribunals are creatures of
the statute and derive their power from
the express provisions of the statute. The
District Forums and the State Commissions
have not- been given any power to set aside
ex parte orders and the power of review

3 (2008) 1 SCC 125
4 (2011) 9 SCC 541
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and the powers which have not -been
expressly given by the statute cannot be
exercised.”

11.1 The second limb of contention 1is that%the Act 1s
applicable to ‘disputes’ as, necessarily referring to
a lis between two parties. The counsel has relied upon
Techi Tagi Tara Vs. Rajendra Singh Bﬁandari & Orsb
wherein the term ’subsfantial question relating to
environment’ was iﬁtérpreted in an attenuated fashion
to mean a question arising as part of..a dispute. The
submission therefore is that a dispute must necessitate
a claimant or an applicant. Further, this .dispute must
also be capable of settlement by the NGT. In the cited
case the proposition is articulated in the following

fashion,

“19. on a combined reading of all these
provisions, ‘it 1is clear to us that there
must be a substantial question relating to
the environment and that gquestion must
arise in a dispute — it should not be an
academic question. There must also be a
claimant ralsing that  dispute  which
dispute 1s capable of settlement by the
NGT by the grant of some relief which
could be 1in the nature of compensation or
restitution of property damaged or

5 (2018) 11 SCC 734
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restitution of the environment and any
other incidental or ancillary relief
connected therewith.

20. -1 Prabhakar  v. Deptt. of
Sericulture {Prabhakar v. Deptt. of
Sericulture, (2015) 15 SCC 1 : (2016) 2
SCc (L&S) 149] the following definition of
“dispute” was noted in paras 34 and 35 of
thie Report;: [(S€C p. 21)

“34, To understand the meaning of the word
“disputC”, it would be appropriate to
start With the grammatical or dictionary
meaning of the term:

* “Dispute” .—to argue about, to contend
for, to oppose by argument, to call in
guestion — to argue or debate (with, about
or over) - a contest with words; an
argument; a debate; a quarrel;’

35, Blaékﬂs Law Dictionary, 5th Edn., p.
424 defines “dispute” as under:

'DiSpute&—A conflict or controversy; a
conflict of claims or rights; an assertion
of a right, claim, or demand on one side,
met by contrary claims or allegations on
the other. The subject of litigation; the
matter for which a suit is brought and
upon which 1issue 1s joined, and 1in
relation to which jurors are called and
witnesses examined.” ”

11.2 The amicus curiae has alsc addressed this issue,
by defining a dispute as neceSsitating an assertion and
a denial. By this reasoning, it .is submitted iIthat

function of Section 14 of the NGT Act is available only

to adjudicate wupon disputes, as in an adversarial
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system but not for any other ameliorative, restorative

or preventative functions.

12.1Thirdly, the lack of general power of Judicial
Review has been argued to show legislative intent to
curb sto motu powers. Counsel have stated that the NGT,
as a Tribunal with prescribed authority under a
statute, does not have any general power of judjcial
review. Thus, it is not within the category of Writ
Courts as wunder Article 226 and Article 32 of the
Constitution of India. In. the relied upon judgment
Tamil Nadu Pollution Control Board: v. Sterlite
I'ndustries (I) Ltd.,® Justice R.F. Narimén speaking
about the NGT for a Division Bench of this Court has

observed .the following,

“41. ..Suffice it to say that the NGT is
not a tribunal set up either under Article
323-A  or Article 323-B of the
Constitution, but is a statutory /tribunal
set up under the NGT Act. That- such a
tribunal does not exercis'e the
jurisdiction of all courts except the
Supreme Court is clear from a reading of
section 29 of the NGT Act.....

6 (2018) 19 SCC 479
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43. ...In the present case, it is clear’

that Section 16 of the NGT Act 1is cast in
terms that are similar to Section 14(b) of
the Telecom Regulatory Authority of India
Act, 1897, in that appeals are against the
orders, decisions, directions, or
determinations made under the various Acts
mentioned in Section 18, It is clear,
therefore, that under the NGT Act, the
Tribunal exercising appellate jurisdiction
cannot strike down rules or regulations
made under this Act. Therefore, it would
be fallacious to state that the ‘Tribunal
has powers of judicial review akin to that
of a High Court exercising constitutional
powers under Article 2261 | ,of the
Constitution of India. We must never
forget the distinction between a superior
court of vrecord and courts of  limited
jurisdiction that was, 1in the felicitous
language of Gajendragadkar, C.J., 1in
Powers, Privileges and Immunities of State
Legislatures, In re [Powers, Privileges
and Immunities of State Legislatures, In
re, {(1965) 1 SCR 413 : AIR 1965 SC 745],
made in the following words: (SCR p. 499:
AIR p. 789, para 138)

“138. We ought to make it clear that we
are dealing  with the  question of
jurisdiction and are not concerned with
the propriety or reasonableness of the
exercise of such jurisdiction. Besides, in
the case of a superior court of record, it
is for the court to consider whether any
matter falls within its jurisdiction or
not. Unlike a court of limited
jurisdiction, the superior court is
entitled to determine for itself questions
about its own jurisdiction.
| .

‘Prima facie’, says Halsbury, ‘no matter
is deemed to be beyond the jurisdiction of
a superior court unless it 1is expressly
shown to be so, while nothing is within
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exercising discretionary powers under Article 32

Article

venture

being expressly conferred on the NGT would Ssuggest

545

the jurisdiction of an 1inferior court
unless it 1is expressly shown on the face
of the proceedings that the particular
matter 1is within the cognizance of the
particular court [Halsbury's Laws of
England, Vol. 9, p. 349] . 7

For this reason also, we are of the view
that the State Government order made under
Section 18 of the water Act, not being the
subject-matter of any appeal under Section
16 of the NGT Act, cannot be “judicially
reviewed” by the NGT. Following the
judgment; in BSNL [BSNL v. TRAI, (2014) 3
SCC 222]i, we are of the view that the NGT
has no igeneral power of judicial review
akin to ‘that vested under Article 226 of
the Constitution of India possessed by the
High Courts of this country. Shri
Sundaram's strong reliance on the NGT
judgment dated 17-7-2014 in Wilfred J. v.
Ministry of Environment & Forests [Wilfred
J. v. Ministry of Environment & Forests,
2014 SCC OnLine NGT 6860] must also be
rejected as this NGT judgment does not
state the law on this aspect correctly.
This contention iIs also without merif, and
therefore, rejected.”

226, to safeguard fundamental rights,

into judicial review. But such aipower

2

The argument has been that The superior Courts
!

and

can

not

the

limited nature of the Forum’s powers, ‘which would

exclude any suo motu exercise.
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I. THE BACKDROP OF THE NATIONAL GREEN TRIBUNAL

18.1 . In order to understand the -contours of
jurisdiction of the NGT, we have thought it necessary to
refer to the history of the legislation and also the
Preamble and the Statement of Objects and Reasons 0; the
NGT Act. The parliamentary intent which shaped the
creation of the NGT and the broad issues that they

sought to address through the specialized Einstitution

should now be brought to the fore.

18.2 The precursor to the NGT Act was the 186" Report
of the Law Commission of India dated 23.9.2003.where the
taw Commission had made the following pertinent

observation espousing the case for the. creation of a

specialized Court to deal with environmental issues:-

“It 1is true that the High Court and
Supreme Court have been taking up 'these
and other complex environmental issues and
deciding them. But, though they are
judicial Dbodies, they do not “have an
independent statutory panel of
environmental scientists to help .and
advise them on a permanent basis. They
are prone to apply principles like the
Wednesbury Principle and refuse to go into
the merits. They do not also make -spot
inspections or receive oral evidence to
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see for themselves the facts as they exist
on ground. On the other hand, if
Environmental Courts are established 1in
each State, these Courts can make  spot
inspections and receive oral evidence.
They can receive independent advice on
scientific matters by a panek of
scientists.

These Environmental Courts need. not be

Cour-ts of exclusive jurisdiction.
However, the High Courts, even if .they are
approached under Art. 226 either in
individual cases or in PIL cases, where
orders of environmental authorities could
be questioned, may refuse to intervene on
the ground that there 1s an effective
alternative remedy before the specialist
Environmental Court. As of now, when we
have consumer Courts at the District and
State . leyel, the High  Courts have
consistently refused to entertain writ
petitions under Art. 226 because parties
have a remedy before the fora established
under the Consumer Protection Act, 1986,
We have also the example of special
environmental courts 1in Australia, New
Zealand and 1in some other countries and
these are manned by Judges and expert
commissiponers, The Royal Commission in
UK dis | also of the view that if
environmental courts are established, the
High Courts may refuse to entertain
applications for judicial review on the
ground that there  1is an effective
alternative remedy before these Courts.

It 1s for the above reasons we are
proposing the establishment of separate

environmental courts 1n each State. In
Chapter IX, we propose to give the details
of the constitution, power and

jurisdiction of these Courts.”
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13.3 The above would suggest that the Law Commission
was of the opinion that it is not convenient for the
High Courté and the Supreme Court to make local
inquiries or re?eive evidence. Moreover, the superior
coﬁrrs will noé have access to expert environmental
scientists on permanent basis to assist  them.
Therefore, NGT was éonceived as a complimentary
specialized forum to deal with all environmental multi-
disciplinary issues both as original and also as an
appellaté authority, which complex issues were hitherto

dealt with by the High Courts and the Supreme Court,

13.4 The NGT, therefore, was intended to be' the
competent forum for dealing with environmental issues
instead of those being canvassed under: the writ
jurisdiction of the Courts. It was expliéitly noted
that the creation of the NGT would all&w- for the
Supreme Court and High Court to avoid intervening under
their inherent  jurisdiction when an alternative
efficacious remedy woulq become available before the
specialized forum. The 186th Law Commission Report
provided the following reasoning,
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“Likewise, we have not thought it fit to ' I
enable the 'Environmental Courts, to have
judicial review powers exercised by the
High  Court under Art. 226 of  the
Constitution of India. We have felt that
it is syfficient to vest original civil
jurisdiction as exercisable by 'a Civil
court, in the Environmental Courts. If we
vest powers of Judicial review as uhder
Art. 226, then there may be need: to
subject the orders to the writ
jurisdiction of High Courts as held in L.
Chandra Kumar vs. Union of India, 1997 (3)
SCC 261.

No doubt, the Environment Court exercising -
powers of a Civil court or as an appellate
Court in civil ‘jurisdiction, _may be
technically amenable to writ jurisdiction
of the High Court but inasmuch as we.are
providing an appeal to the Supreme Court,
the High Courts may decline to interfere
on the ground that there is an effective
alternative remedy of appeal on :law and
fact to the Supreme Court, as explained
later in this Chapter.”” 5

Thus, the power of judicial review was. omitted to
ensure avoidance of High Courts’ interference with the
Tribunal’s orders by way of a mid-way scrutiny by the
High Court, before the matter travels to the Supreme
Court where NGT’s orders can be challenged. The

streamlining of the mechanism was to arrest the growing

7 Chapter II, 186th Law Commission Report.
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tide of .litigation before High Courts ‘and: the Supreme

Court and shift such issues to the domain of the NGT.

18.5 THis is how the proposed forum was made free
from the rules of evidence and the NGT was permitted to
lay down 1its own procedure to entertain oral and
documentary evideqce, consult experts etc. The
observénce of the principles of natural justice was

however mandated.

II. PREAMBLE & STATEMENT OF OBJECTS AND REASONS

14,1 The Stateﬁent of Objects and Reasons of the NGT
Act will now rehuire attention. Paras 2,3,4,5 and 6
of the Statement of Objects and Reasons being relevant

are extracted hereinbelow: -

“2, India 1s a party to the decisions taken
at the united Nations Conference on the
Human Environment held at Stockholm in
June, 1972, in which India participated,
calling upon the States to take
appropriate steps for the protection and
improvement of the human environment. The
United Nations Conference on Environment
and Development held at Rio de Janeiro in
June, 1992, 1in which India participated,
has also called upon the States to provide =/
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effective access to judicial and
administirative proceedings, including
redgress and remedy, and to develop
National laws regarding liability and
compensation for. the victims of pollution
and other environmental damage.

8] The right to healthy environment has
been construed as a part of the right to
life under article 21 of the Constitution
in the judicial pronouncement in India.

4. The National Environment Tribunail Act,
1995 was enacted to provide for strict
liability for damages arising out of  any
accident occurring while handling . any
hazardous substance and for the
estabhlishment of a National Environmental
Tribunal for effective and expeditious
disposal of «cases arising from such
accident, with a view to giving relief and
compensation for damages to persons,
property and the environment, However,
the National Environment Tribunal, which
had a very limited mandate, was @ not
established. The National Environment
Appellate Authority Act, 1997 was enacted

to establish the National Environment.

Appellate Authority to hear appeals with
respect to restriction of areas in which
any industries, operations or processes: or
class of industries, operations or
processes shall not be carried out -or
shall be carried out subject to certain
safeguards under the Environment
(Protection) ,Act, 1986, The -National
Environment Appellate Authority. has a
limited workload because of the narrow
scope of its jurisdictiogn,

B Taking into account account the large
number of environmental cases peénding in
higher courts and the involvement of
multidisciplinary 31ssues 1in such cases,
the Supreme Court requested the ° Law
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Commission of India to consider the need
for constitution of specialized
environmental. courts. Pursuant: to the
same, the Law Commission has recommended
the setting up of environmental courts
having both original and appellate
jurisdiction relating to environmental
laws, '

6. In view of the foregoing paragraphs, a
need has been felt to establish :a
specialized tribunal to handle - the
multidisciplinary issues involved in
environmental cases. Accordingly;, it has
been decided to enact a law to provide for
the establishment of the ~National Green
Tribunal for effective and expeditious
disposal of civil cases relating to
environmental protection and conservation
of forests and other natural Tresources
including enforcement of any legal 'right
relating to environment.”

14.2 A reading of the Statement of Objects and Reasons
shows that paragraph 4 thereof refers to the National
Environmental Trib&nal. Act, 1985 (NET) which provided
for strict liability and damages arising out of

accidents occurring while handling hazardous
substances. In the same context it was observed that
the NET -had a very limited and narrow mandate and
juyisdiction. i Thereafter, 1in Para 5 it has been
recorded that a%large number of environmental cases are

pending in higher Courts which  idinvolve multi-
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disciplinary 1issues and, in such cases, the Supreme
Court had regquested the Law Commission of India to
consider the need for constitution of specialized

environmental Courts.

14.3 Significantly, the Statement of Objects and
Reasons also refers to right to a healthy environment
being a part of the right to life under Article 21 of
thé Constitution of India. This was consistent with
the ' earlier mgntibned 186th Law Commission Report
highlighting that the body so created, would aim to
“achieve the objectives of Article 21, 47, 48A, 51A (g)
of the Constitution of India by means of a fair, fast
and satisfactory judicial procedure”. An institution
concerned with a significant aspect of right to life
necessarily should be given the . most liberal

construction.
|

14.4 The paragraph 2 of the Statement of Objects and
Reasons refers to the United Nations Conference on the
Human Environment held at Stockholm in Junei1972 which

called upon governments and peoples to eiert common
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efforts for the preservation and - improvement of the
human -environment when it involved people and for their
posterity. Therefore, the municipal law enacted with
such a laudatory objective of not only preventing
damage to the environment but also to protect it, must
be provided with the wherewithal to discharger its
protective, preventive and remedial function towards
protection of the environment. The mandate and
jurisdiction of the NGT is therefore conceived to be of
the widest amplitude and it 1is in the natuﬁ; of a sui

generis forum.

14.5 The United Nations Conference on Environment and
DevelOpmént held at Rio De Janeiro in June, 1992 where
India participated, impressed upon the States to
provide effective access to judicial and administrative
proceedings, lay out redress and remedy:and to develop
national laws regarding liability and compensation for
the wvictims of pollution and othef environmental
damage. The Preamble of the Act significantly
emphasized on construing the right to- healthy
environment as a part of the Right to Life under
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Article 21 of the Constitution which was -accepted by
various judicial pronounéements in India. The National
Green Tribunal was bérn in our country with such lofty
dreams to deal with multi-disciplinary issues, relating

to the environment.

14.6 The limited mandate conferred on the earlier forum
i.e. the NET and the narrow scope of jurisdiction of
the National Environment Appellate Authority along with
the involvement of multi-disciplinary issues arising in
environmental cases, were intended to be addressed

through the constitution of the NGT.

ITYI. THE NEED FOR PURPOSIVE INTERPRETATION_

15.1- While adequate clarity 1is discernible in the
phraseology'thag is employed under Section 14 and other
prévisions of éhe NGT Act, as shall be discussed in
later parts of &he judgement, the intention behind the
statute should receive our careful attention. Tracing

the legislative history- for creation of the NGT it is

seen that the NGT is intended to address wide ranging
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societal concerns and these have prompted us to opt for
purposive 1interpretation, The Statue will have to be
read in its entirety and each provision of the Act must
be given -its due meaning by comprehending the mischief

it intends to remedy. The chosen interpretive exercise

is best underst@od.fronl the treatise Interpretation of

Statutes, authored by Justice G.P. Singh who explained

thus,

“When the question arises as to the meaning
of certain provision in statute, it is not
only legitimate but proper to read that
provision in its context. The context here
means, the statute as a whole, the
previous state of the law, other statutes
in pari materia, the general scope of the
statute, and the mischief that it  was
intended to remedy. This statement of the
rule was later fully adopted by the
Supreme Court. I

It is a rule now firmly established that
the intention of the Legislature’ must be
found by reading the statute as - a whole.
The rule 1is referred to as an ‘elementary
rule’ by Viscount Simonds: a campelling
rule by Lord Sommerve ll of Harrow; and a
“settled wule®™ oy B.K. Mukherjee J7 “E
agree” said Lord Halsbury, “that you must
look at the whole in order to give effect,
if it be possible to do so, to the
intention of the framer of it.”
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15.2 The mischief that the NGT Act attempted to remedy

were underscored in the legislative history, and the
!

pronouncements of the constitutional Courts flagging

their environmental concerns.

15.38 The application of:- the HeydOnﬂs% Rule could
adequately aid us here as the Rule directs{adoption of
that construction which “shall suppress the hischief and
advance the remedy” as was pertinently observed by
Justice S.R. Das, for a seven judge beruﬂw in- Bengal

Immunity Co. vs. State of Bihars®,

“,..the office of all judges is to make
such construction as shal suppresses the
mischief and advance the remedy,. and to
suppress subtle inventions and :evasions
for continuance of the mischief; and pro
privato commodo, and to add force and life
to the cure and remedy, according to the
true intent of the makers of the Act, pro
bono publico.”

15.4 Francis Bennion  in his book Statutory
Interpretation described ‘purposive interpretation’

as-under:

8 1955 (2) SCR 683; AIR 1955 SC 661
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‘A purposive construction of an enactment
is one  which  gives effect ‘to the
legislative purpose by— _

(a) following the literal meaning of the
enactment where that meaning i in
accordance with the legislative . purpose,
or

(b) applying a strained meaning where the’
literal meaning is not in accordance with
the legislative purpose.’

15.5 Justice Frankfurter of US Supreme Court 1in
‘Some Reflections on the Reading of Statutes’, has
elucidated on the principles to ascertain the
contextual meaning of statutes 1in the following
manner, '

‘The purpose of construction being the
ascertainment of meaning, every con-
sideration brought to bear for the
solution of that problem must be devoted
to that end alone.

Judge Learned Hand speaks of the art of
interpretation as ‘the proliferation of
purpose’.”t

Eventually,%Justice Frankfurter relied upon Justice

Benjamin Cardozo’s phraseology in Panama Refining Co.

Ryan, and the same is taken as a lodestar in our

quest,

“the meaning of a statute 1is to be looked
for, not in any single section, but in all

9 47 Columbia Law Review 527
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the partis together and in their relation to
the end iin view"?*®

15.6 The lauda;tory objectives for creation of the NGT
would implore us to adopt such an interpretive process
which will échieve the Jlegislative purpose and will
eschew procedural impediment or so to say incapacity.
The precedents of this Court, suggest a construction
which %uifills the object of the Act.** The choice for
this Court'would be to lean towards the interpretation
that would allow fructification of the legi'siative
intention and is forward looking. The provisions must be
read with the intention to accentuate them, especially
as they concern protections of rights undelé Article 21
and also deal with vital environmental poficy and 1its

regulatory aspects.

IV. SALIENT STATUTORY FEATURES OF NGT ACT -

16.1 Applying the chosen tool of interpretation to the

statutory layout of the NGT Act, following provisions

10 293 U.S. 388 (1935) (dissenting) )
11 sarah Mathew v. Institute of Cardio Vascular Diseases (20:14) 2 SCC 62, New
India Assurance Co. Ltd. Vs. Nusli Neville Wadia (2008) 3 SCC 279.
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will require the Court’s attention. SectjinﬁZ(i)(c) of
the NGT Act defines the term “enviropmenﬁ”; Section
2{(1)}(m) defines “substantial question rélating to
environment”. Chapter III relates to Jjurisdiction,
power and proceedings of the Tribunal.'The Section 14
gives original jurisdiction to the NGT 'to decide a
substantial question' relating to environment; Section
15 deals with relief, compensation and restitution
whereby besides providing relief to fhe_ victims of
pollution, the NGT can direct restitution of property
damage and restitution of environment for sUch.area(s)
“ds TLhe Tribunal may think fit”. Section 16 gives
appellate jurisdiction to the Tribunal against the
orders passed under various enactments. Section AT
provides for liability to pay relief or compensation in
certain cases, Section 18 specifies who can move
application/appeal before the Tribunal. It includes,
among others, 18(2)(d) “any person aggrieved Iincluding
any representative body / organization” and the locus
standi ié not limited only to the aggrieved party.

Section 19 provides for procedure and powers of the
E
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Tribunal. Section 19(1) significantly says that the
Tribunal shall not be bound by procedures laid down in
the CPC and shall be bound by the Principles of Natural
Justice. Section 19(2) provides that subject to the
provisions of the Act, the Tribunal shall have powers
tb regulate i‘gs own procedure. Section 19(3) mentions
that the Tribunal shall not be bound by the rules of
evidence _contained in the Evidence Act, 1872, While
discharging' functions under Section 19(4), besides
summoning, enfoécing attendance, examining persons oOn
oétq, requiringiﬁscovery and production of documents,
recéiving evidence on oath, the NGT also has powers to
review its decision, to pass interim orders as well as
pass cease and desist orders. Section 20 says that
while adjudicating .issues, the Tribunal shall apply the
environmental principles, namely, sustainable
development principles, precautionary principles and
polluter pays principle. Under Section 25, the Tri?unal
can execute 1its ordér/decision as a decree of the Civil

Court and for that purpose shall have all the powers of

a Civil Court. Section 29 bars the jurisdiction of the
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Civil Court to entertain all environmental matters
covered by the Tribunal. Under Section 33, the NGT Act

has an overriding effect over other laws.

16.2 While on the statutory provisions, it is seen
that the. Central Government has framed the National
Green Tripunal (Practice & Procedure) Rules, 2011 (for
short *“the NGT Rules”j. FOr our pﬁrpose, Rule 24 1is

important which reads thus:

“24, Order and directions 1in certain
cases - The Tribunal .may make such orders
or give such directions as -may: be
necessary or expedient to give effect to
its order or L@ prevent abuse-”.of  ILs
process or to secure the ends of justice.”

16.3 The said Rules make it clear that the NGT has
been givén wide discretionary powers to secure the ends
of justice. This power is coupled with. the duty to be
exercised for achieving the c:bjectiA/es.Thée intention

understandably being to preserve and protect the

environment and the matters connected thereto.

16.4 By choosing to employ a phrase of wide import,

i.e. secure the ends of justice, the legislature has
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nudged towards a liberal interpretation. Securing
justice is a term of wide amplitude and does not simply
mean adjudicating disputés between two rival entities,
It also encompassesl inter alia, advancing causes of
environmental rights, granting compéensation to victims
of calamities, creating schemes for giving effect to
the environmental principles and even . hauling up

authorities for inaction, when need be.

16.5 Moreover, unlike the civil courts which cannot
travel beyond the relief sought by the parties, the NGT
is conferred with power of moulding any relief. The
provisions show that the NGT is vested with the widest
power to appropriate relief as may be justified in the
facts and circumstances of the case, even though such
relief may not be specifically prayed for by the

parties.
16.6 Anothér distinguishing feature of the

|
erivironmental forum 1s on the aspect of locus standi

which was made as wide as is available to the High

Courts and the Supreme Court. Thus, any person or
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organization who may be interested in the subject

matter is permitted to approach the NGT.

16.7 The provisions of the NGT Act and the NGT Rules
demonstrate that myriad roles are to be discharged by
the NGT, aé was encapsulated in the Law Commission
Rebort, the Pre%mb;e and the statement of Objects and
Réasons. This is also forthcoming from the
international obligation and commitment by India to
implement the decision taken at the Stockholm and the
Rio De Janeiro Conventions towards protection of the
environmental rights under  Article 21 of the

Constitution.
V. NON-ADJUDICATORY ROLES OF NGT

17.1 As can be seen, the Parliament intendeé to
confer wide jurisdiction on the NGT so that it can deal
with  the multitude of issues relating to the
environment which were beiﬁg dealt with d& the High
Courts under Article 226 of the Constitutioﬁ or by the
Supreme Court Underl Article 32 of the Constitution,

The Tribunal is also expected to proceed with such
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matters with the understanding that environment and
environmental principles are part of Article 21 of the
Constitution. [See Vellore Citizens’: Welfare Forum' vs.,

UoI2: M.C. Mehta vs. UOI® etc.]

17.2 The Schedule I of the NGT Act is concCerned with
implementation of few environmental related% enactments
such as the Water Act, the Air Act, the Environment
Act, the Forest Conservation AcCt etc. As One looks at
these enactments, an expanded role Tor the NGT is
clearly discernible. The, activities of the NGT are not
onlyl geared towards -the protection of the. environment
but also to ens-ure that the developments do not cause
serious énd irreparable damage to the ecology and the
environment. These would suggest a broad canvas for the

NGT ACt as also its Creation.

17.3 For the environmental  forum, tasked with
implementation of the statutes mentioned in Schedule I
of the NGT Act, the concept of 1is, would obviously be

beyond.' the wusual understanding in civil cases where

12 (1996) § SCC 647
13 (1997) 2 SCC 353
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there 1is a party (whether private wor government)
disturbing the envireonment and the othef one (could be
an individual, a body or the government 4ditself), who
has concern for the protection of environment.
Therefore, Lthe NGT is primarily concerned with
protection of the environment and also preservation of
the natural resources. As the specialized forum, the
NGT would be expected to take preventive action,
besides settling and adjudicating disputes and pass

orders oh all environment related questions.

17.4 The NGT 1is not just an adjudicatory body but has
to perform wider functions in the nature of prevention,
remedy and amelioration. This aspecCt was specifically

flagged in the ﬁsﬁth Law Commission Report,

“The Environment Court, 1in our view, must
have power to frame schemes and monitor
them and also have power to modify the
schemes from time to time. If one looks at
the problems raised in several cases and
the directions 1issued by the Supreme
Court, it will be observed that such a
power 1s necessary to be vested in these
Courts. .... The Environment Court must be
able to provide an “environmental
solution” to grave problems like the one
mentioned above and unless it has power to
frame comprehensive schemes which will
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involve issuing directions to wvarious

departments, the solution cannot be

implemented. Such a comprehensive

jurisdicktion is now being exercised both

by the S$upreme Court and High Courts. In

our view, the proposed Courts must have

similar ipowers. They will also have to

monitor the  schemes  till they  are

successfully implemented on ground and, if

necessary, modify the schemes from time to

time.” '
18. °~ We have earlier discussed that the NGT 1is
empowered to carry out restitutive exercise for
compensating persons adversely affected by
environmental events. The larger discourse which
informs such functions is related to distributivel and
corrective justice, as will be elaborated 1in later
paragraphs. Even 1in the absence of harm inflicted by
human agency, in a situationof a natural calamity, the
Tribunal will be required to devise a plan for
alleviating damage. An inquisitorial function 1is also
available for the Tribunal, within and without
adversarial significance. Importantly, many of these

functions do not require an active “dispute”, but the

formulation of decisions.
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19.1 With the constitution of the NGT, many cases
pending before the High Courts were transferred to the
NGT. Apprehending the possiﬁility of conflict between
the High Courts and the NGT (in mattersé concerning
environment and the étatutes mentioned in Schedule I of
the NGT Act), Justice Swatanter Kumar speaking for the
three Juage Bench in Bhopal Gas Peedith Mahila Udyog
Sangathan vs. Union .of India%, highlighted the NGT's

role in the context, in the following words: -

“49, Keeping in wview the provisions and
scheme of the National Green Tribunal Act,
2010 (rar short “the NGT .Act”)
particularly Sections 14, 29,30  and
38(5), it can safely be concluded that the,
environmental issues and matters covered
under the NGT Act, Schedule I should be
instituted and litigated before.the
National Green Tribunal (for short “NGT").
Such approach may be necessary to avoid
likelihood of conflict of orders between
the High Courts and NGT. Thus,” in
unambiguous terms, we direct that all the
matters instituted after coming into force
of the NGT Act and which are covered under
the provisions of the NGT Act and/or in
Schedule I to the NGT Act shall stand
transferred and can be instituted only
before NGT. This will help in rendering
expeditious and specialised justice in the
field of environment to all concerned.

14 (2012) 8 ScC 326
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41. We find it imperative . to place on
record a caution for consideration of the
courts of competent jurisdiction that the
cases filed and pending prior to coming
into force of the NGT Act, involving
questions of environmental laws and/or
relating to any of the seven statutes
specified in Schedule I of the NGT ‘Act,
should alsoc be dealt with by the
specialised tribunal, that @ is, NGT,
created under the provisions of the NGT
Act. The courts may be well advised to
direct transfer of such cases to NGT in
its discretion, as it will be in the
fitness of administration of justice.”

19.2.  In the above case, this Court mandated transfer
of all cases concerning the statutes mentioned 1n

i

Schedule I of the NGT Act to the specialized forum as
otherwise thereican be conflicts with the High Courts.

Notébly, some of those cases were originally registered

suo motu by the Courts.
VI EXERCISE OF SUO MOTU POWER BY NGT

20. Let us now explore whether the NGT in discharge of
its fuhctions, should alsc have suo motu power. The
sbecialized tribunal’s exercise of SO motu powers 1is
somewhat distinct. from those  exercised by ! the

constitutional Courts. The Supreme Court and High
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Courts can féray' into any 1issues under  their
constitutional ﬁandate but the NGT cannot naturally
travel beyond its envirpnmental domain in reference to
the scheduled enactments. However, As 1long as the
sphere of action is not breached, the NGT’S powers must

be understood to be of the widest amplitude.

21.1 Explaining the purpose for constituting the

special court to deal with environmental issues, in
!
Mantri Techzone (P) Ltd. vs. Forward Foundation®®,

Justice S. Abdul Nazeer writing for the three Judge
Bench, made the following pertinent observations on the

status of the NGT:-

“40. The Tribunal has Dbeen established
under a constitutional mandate provided in
Schedule VII List I Entry 13 ° of - the
Constitution of India, to dimplement the
decision taken at the United = Nations
Conference on Envirconment and ODevelopment.
The Tribunal 1is- a specialised -judicial
body for effective and expeditious
disposal of cases relating = ‘to
environmental protection and conservation
of forests and other natural resources
including enforcement of any legal right
relating te the environment. The Tright to
healthy  environment has been construed as
a part of the right to life under Article
21 by way of judicial pronouncements.

15 (2019) 18 ScC 484
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Therefore, the Tribunal has spetial
jurisdiction for enforcement i ot
environmental rights.” '

21.2 As can be seen from the quoted passage, this Court
recognizéed that the NGT is set up ~ under the
constitutional mandate Iin Entry 13 ©of .List I 1n
Schedule VII to enforce Article 21 with respect to the
environment and in the context observed that the
Tribunal has sbecial jurisdiction for enforcement of

environmental rights.

21.3 Elabdrating further, 1in paragraphs 44-46, the
Supreme Court expressed that the interpretation that is
in favour of conferring jurisdiction should be
preferred rather than one taking away jurisdiction. It

was specifically noted that,

“46. ... As stated supra the typical
nature of the Tribunal, its breadth oOf
powerS as provided under the statutory
provisions of the Act as well as the
Scheduled enactments, cumulatively, leaves
no manner of doubt that the only tenable
interpretation to these provisions would
be to read the provisions broadly in
favour iof cloaking the Tribunal with
effective authority. An interpretation
that B T favour of conferring

Page 40 of 77



572

e Y

110

%'urisdiction should be preferred rather
han one takling away jurisdicrion.”

21.4 ISuch being the wide contour of the NGT’s powers,
the exposition 1in Rajeev Suri vs. DDAY¥ was not to
constrict the suo motu powers of the NGT. To appreciate
the implication of the ratio in Rajeev Suri, it must be
noticed that it was in the specific context of ‘Merits
Review’ and the NGT transgressing beyond its
environmental méndate. This is why, one of us, Justice

. L3
A.M. Khanwilkar observed that,

“503. NGT 1is not a plenary body with
inherent powers .to address concerns of a
residuary character. It 1is a statutory
body with limited mandate over
environmental matters as and when they
arise for 1its consideration. In a cause
before 1t, NGT cannot directly go on to
adjudicate on concerns of violation of
fundamental rights and once the contours
of a subject matter traverse the scope of
appeal from a grant of EC, the merits
review by tribunal cannot traverse beyond
the scope of jurisdiction vested in it by
the statute.” /

21.5 Thus, the ratio in Rajeev Suri to the gquoted

extent will not clash with the view propounded here as

16 2p21 scc Online SC 7.
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the ‘exposition is not to allow any inherent power of
residuary character for 'the NGT. In its own domain, as
crystalized by the statute, the role of the NGT is

clearly discernible.

21.6 "The need for an expert body with extensive
functions and the sources of inspiration behind it was
articulated in Andhra Pradesh Pollution Control Boayd v.
Prof. M. V. Nayudu.(Retdu) and 0rs.* where Justice M.
Jagannadha Rao speaking for a Division Benchreferred to

a comparable court in Australia and noted thé following,

“The Land and Environment Court ‘of New
South wales in Australia, established in
1980, could be the ideal. It is a superior
court of record and 1is composed of four
Judges and nine technical and conciliation
assessors, Its jurisdiction combines
appeal, judicial review and enforcement
functions. Such a composition in  our
opinion is necessary and ideal in
environmental matters.”

The above would show that from the very inception,
the role of the NGT was not simply adjudicatory in the
nature of a 1lis but to perform equally 'vital roles

which are .preventative, ameliorative or remedial 1in

17 (1999) 2 SCC 718
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nature. The functional capacity of the NGT was intended
to leverage wide powers to do full justice in its

environmental mandate.
VII. UNIQUENESS OF NGT VIS-A-VIS OTHER TRIBUNALS

22.1 While we éee many tribunals funcpioning within
their spécified_ domains, variances do jfexist in the
manner 1in which they are designed to function. The
statutory Tribunals were categorized tb fall under
four subheédé; Administrative Tribunals under Article
323A; Tribunals under Article 323B; Specialized sector
Tribunals and most prominently; Tribunals to safeguard
rights under Article 21. As already noted, the duties
of NGf brings it within the ambit of the fourth
category, creating a compelling proposition for
wielding much broader powers as delineated by the

Statute.

22.2 The idealE was to create a fairly proactive and
reéponsive Institution which could step into varying

roles, as the situation demanded. Commenting on the

specialized and unique role of the NGT, Justice Ashok
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Bhushan 1in State of Meghalaya vs. All Dimasa Students

Union®s,

fittingly observed thus:-

“163. The object for which the said power
is given is not far to seek. To fulfil the
objective of the NGT Act, 2010, NGT has to
exercise a wide range of jurisdiction and
has to possess wide range of powers to do
justice in a given case. The power 1is
given to exercise for the benefit of those
who havei right for clean environment which
right they have to establish before the
Tribunali The power given to the Tribunal
is coupled with duty to exercise such
powers for achieving the objects. In this
regard reference 1is made to the judgment
of this Court in L. 1 H 1y
Narain v. CIT [L.. Hirday Narain v. CIT,
(1979) 2 SCC 355] , wherein this Court was
examining provision empowering authority
to do something. This Court laid down in
para 14: (SCC p. 359)

“14, The High Court observed that under
Section 35 of the Indian Income Tax. Act,
1922, the jurisdiction of the Income Tax
Officer is discretionary. If thereby it is
intended that the Income Tax Officer -has
discretion to exercise or not to exercise
the power to rectify, that view 1is in our
judgment erroneous. Section 35:ehacts that
the Commissioner or Appellate Assistant
commissioner or the Income Tax Officer nay
rectify any mistake apparent from. the
record. If a statute invests a public
officer with authority to do an act in a
specified set of <circumstances, 1t is
imperative upon him to exercise  his
authority in a manner appropriate to :the
case when a party interested and having a
right to apply moves in that behalf and

18 (2019} 8 scc 177
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circumstances for exercise of authority
. are shown to exist. Even if the words used
in the statute are prima facie enabling,
the courts will readily infer a duty to
exercise power which 1s invested in aid of
enforcement of a right—public .or private-—
of a citizen.” g
22.3 Reflecting on the expanded role of NGT unlike
other Tribunals, this Court so appositely observed
that the forum has a duty to do justice while
exercising “wide range of jurisdiction” and the “wide

range of powers”, given to it by the statute.

23. During the course of its functioning, the. NGT has
been  recognized as one of the most progressive
Tribunals in the. world. This jurisprudeniial leap has
allowed our country to enter a rather exclusive group
of nations which have set up such institutions with
broad powers. To understand how the NGT is perceived
globally, we may usefully refer to the views of Chief
Justice Brian Preston of the Land and Environment

Court of NSW Australia,

“The NGT is an example of a specialized
court to better achieve the goals of
ensuring acCess to justice, upholding the
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rule of law and promoting good
governance.”®

VIIX. THE SUI GENERIS ROLE OF NGT

24.1 The NGT being one of 1its own

23S

kind- of forum,

commends us ‘to consider the concept of a sui generis

role, for the institution. The structure of Sui generis

institutions was explained in Paramjit Kaur Vs.

State

of Punjab?, wherein Justice S. Saghir Ahmad spoke thus

for a Divislion Bench,

“14. The concept of sui generis is applied
quite often with reference to resolution
of disputes in the context of
international law. When the conventions
formulated by compacting nations do not
cover any area territorially or any
subject topically, then the body tc which
such power to arbiter is entrusted acts
sul generis, that is, on its own and not
under any law.”
| ‘

24.2 In DG NHAT vs. Aam Aadmi Lokmanch?*, Justice 8.

Ravindra Bhat commenting on the sul generis role of the

NGT, so appropriately stated as follows:-

19 GILL, 6.
Tribunal of India: The Rise and Fall? Asian Journal of Law and Society,

85-126.
20 (199¢) 2
21 2020 SCC

sCC 131
Online SC 572
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oy
“38. A cpbnjoint reading of Sections 14, 15

and the ‘Schedules would lead one to infer
that the NGT has circumscribed
jurisdiction to deal with, adjudicate, and
wherever needed, direct measures such as
payment of compensation, or make
restitutionary directions in cases where
the wviolation (i.e. harm caused due to
pollution or exposure to hazards, etc.)
are the result of infraction .of any
enactment listed in the first schedule.
Yet, that, interpretation, in the opinion
of this court, is not warranted.

* ok ok % *k koW * ko L

*® k% ¥ % & kk k% ok ok

76. The power and jurisdiction of the NGT
under Sections 15(1)(b) and (c) are not
restitutionary, in the sense of restoring
the environment to the position it .was
before the practise  impugned, or before
the incident occurred. The.  NGT"s
jurisdiction in one sense 1is a remedial
one, based on a reflexive exercise of:its

powers. In another sense, based on.

the nature of the abusive practice, its
powers can also be preventive.

77. As a quasi-judicial body exercising
both appellate jurisdiction over
regulatory bodies' orders and directions
(under Section °'16) and its original
jurisdiction under Sections 14, 15 and 17
of the NGT Act, the tribunal, based on the
cases and applications made before it, is
an expert regulatory body. Its personnel

include technically qualified and
experienced members. The powers it
exercises and directions We 4 GEA

potentially issue, impact not merely ‘those
before it, but also state agencies and
state departments whose views are heard,
after which general directions to prevent
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the future occurrence of incidents that
impact the environment, are issued.”

24.3 In that case, this Court repelled the ‘argument for
a restricted jurisdiction for the NGT, and fittingly
observed in-paragraph 76 that the powers conferred on
the NGT are both reflexive and preventive and the role
of the NGT was recOgnized in paragraph 77 as “an expert
regula;ory body”, which can issue general directions

alsp albeit within the statutory framework.

24.4 The above discussion would advise us to say that
the NGT was conceived as a specialized forum not only
as a Jlike substitute for a c¢ivil court but more
importantly to take over all the environment related
caées from the %igh_Courts and the Supreme Court. Many
of those cases éransferred to the NGT, emanated in the
superior courts and it would be appropriate thus to
assume that similar Ipower to initiate suo motu

proceedings should also be available with the NGT,

24.5 The NGT is a Tribunal with sui generis

characteristic, with the special and all-encompassing
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jurisdictien to protect the environment. Besides 1its
adjudibatory role as an appellate authority, it 1is also
conferred with the responsibllity to discharge role of
supervisory body and to decide substantial gquestions
relating to the environment. The necessity of having a
specialized body, with the expertise to handle mJlti-
dimensional environmental issues allows for an all-
encompassing framework for environmental justice. The
technical expertise that méy be required Eto address
evolving environmental  concerns  would Edefinitely
require a flexible dinstitutional mechanism for its

effective exercise,.
IX. AUTHORITY WITH SELF-ACTIVATING CAPABILITY

25.1 Given the multifarious role envisaged for the NGT
and the .purposive interpretation which ought to be
given to the statutory provisions, it would be fitting
to regard the NGT as having the mechanism to set in
motion all‘ necessary functions within its domain and
this, as would follow from the discussion below, should

necessarily clothe it with the authority to take suo
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motu cognizance of matters, for effective discharge of

its mandate.

28.2

The analysis for this segment should commence

with Section 14 of the NGT Act and the same being of
great relevance is being extracted hereunder,
“ 14, Tribunal to settle disputes. - (1)

25.3

The Tribunal shall have the jurisdiction
over all civil cases where a substantial
guestion relating to environment
(including enforcement of any legal right
relating to environment), is involved and
such question arises out of the
implementation of the enactments specified
in Schedule I.

(2) The: Tribunal shall hear the disputes
arising ifrom the questions referred to in
sub-section (1) and settle such disputes
and pass: order thereon.

(3) No application for adjudication of
dispute under this section shall be
entertained by the Tribunal unless it is
made within a period of six months from
the date on which the cause of action for
such dispute first arose: Provided that
the Tribunal may, if it is satisfied that
the applicant was prevented by sufficient
cause from filing the application within
the said period, allow it to be filed
within a further period not exceeding
sixty days.”

The Section 14(1) of the NGT Act deals 'with

jurisdiction, and the jurisdictional provision
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conspicuously omits to specify that an application 1is
necessary to trigger the NGT into action. In
situations where the three prerequisites of section
14(1) i.e., Civil cases; involvement of substantial
question of environment; and implementation of the
enactments in Schedule ‘I are satis?ied, the
jurisdiction and power of the NGT gets activated. on
these material aspecfs, the NGT 1s not required to be
triggered into action by an aggrieved. or interested
party alone. LE w0qld therefore be logical to
conclude that the exercise of power by -the NGT is not
circumscribed by receipt of application.  When
substantial questions relating to the environment
arise and the 1issue 1is c¢ivil 1in nature and those
relate to the enactments in Schedule I of ‘the Act, the
NGT 1n dur opinion even in the absence of an
application, can self-ignite action either towards

amelioration or towards prevention of harm.

25.4 ° In the same spirit, we find merit 1in the
arguments that Section 14(1) exists as a standalone
feature, not constricted by the operational mechanism
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of the subsequent subsections. The sub Section (2) of
Section 14 functions as a corollary and comes into
play when a dispute arises from the questions referred
to in Section 14(1). Likewise sub Section (3)
thereafter, refers to the period of limitation
concerning applications, when they are addressed to
the | NGT. Where adjudication is  involved, the
adjudicatory f@nction under Section 14(2) comes into
play. wher@ it 1s a case warranting NGT’'s
intervention, Br may be a situation calling for
decisions to meet certain exigencies, the functions
under Sectioh 14(1) can be undertaken and those may
not involve any formal application or an adjudicatory
process. However, the later provisions may not work
in similar fashion. Therefore, care must be taken to
énsure unrestricted discharge of the responsibilities

under Section 14(1) and that wide arena of "NGT’s

functioning.

25.5 The other pertinent provisions relating to,
inter-alia, jurisdiction, interim orders, ipayment of
compensation  and review, do not reguire  any
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application or appeal, for the NGT to' pass necessary
orders. These crucial powers are expeéted to be
exercised by the NGT, would logically sugge?t that the
action/orders of the NGT need not always involve any
applicatipn or appeal. To hold otherwise would not
only reduce its effectiveness but would also defeat

the legal mandate given to the forum.

25..6 It may also.be relevant to bear in mind that
while dealing. with contested cases, the NGT 1s
required to pass “award” and “order” and the statute
repeatedly uses the word “decision”. Therefore, it 1s
appropriate to correlate the word “decision” to the
NGT, in its non-adversarial or inguisitorial role, as
was suggested by the Law Commission and recognized in

DG, NHAI (supra).

25.7 . The duty to safeguard Article 21 rights cannot
stand on a narrow compass of interpretation.
Procedural provisions must be allowed to fall in step
with the substantive rights that are invoked in the

environmental domain, in larger public interest, The
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specialized forum is bestowed with the responsibility
to ensure protection of the environment. To be
effective in its domain, we need to ascribe to the NGT
a public responsibility to initiate action when
required, to p@otect the substantive right of a clean
gnvironment an% the procedural law should not be
obstructive j.n'f its application. In the context,
Justice V.R. Krishna Iyer speaking for a Division
Bench in Stafe of Punjab & Anr. Vs. Shamlal Murari &
Anr.®? has so correctly prioritized the substantive

rights and observed succinctly,

“8., ..We must always remember that
processual law 1s not to be a tyrant but
a servant, not an obstruction but an aid
to justice. It has been wisely observed

that procedural prescriptions are the J
handmaid and not the mistress, . a
lubricant, not a resistant in the

administration of justice.”

25.8  Wwhile  discussing the NGT's  power  and
responsibility, it 1is essential to keep ih. mind the
Principle 10 of the Rio Declaration which speaks of

three fundamental rights i.e., access to information,

22 (1976) 1 SCC 719
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access to public participation and access ﬁo justice,
as key pillars of environmental governance. Access To
justice, may however be curtailed by i;literacy, lack
of mobility, poverty or even the lack of  technical
knowledge on the part of citizens. Another deterrence
is the likelihood of.polluters/violators being powerful
entities . with adequate wherewithal to skirt
regulations. ‘Thhs, it may not always be feasible for
individuals to knock on the doors of the Tribunal, and

NGT in such exigencies must not be made dysfunctional.

X. THE PRECAUTIONARY PRINCIPLE

26.1 Tracing the origin of the Precautionary Principle,
Scott Lafranchi in. his treatise®® has expounded on the
proactive role of the authorities in the following

passage: -

“Many consider the German development of
Vorsorgeprinzip to  signify the  true
creation of the precautionary prinCiple,
in 1light of the attention it focuses on
“long term planning to avoid damage to the
environment, early detection of dangers to
health :  and environment through

23, Scott taFranchi, Su_irvey.ing the Precautionary Principle's Ongoing Global
Development: The Evolution of an Emergent Environmental Management Tool, 32
B.C. Envtl. Aff. L. Rev. 679 (2005)
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comprehensive research, and acting 1in
advance of conclusive sclentific evidence
of harm,”16 The precautionary foundation
of Vorsergeprinzip has been described as
an *“action principle” that holds public
authoritiies ‘responsible for protecting the
natural foundations of life and preserving
the physical world for the present and
future generations, and “‘can therefore be
used to counter the short-termism endemic
in all democratic, consumption oriented
societies.””

26.2 The origin of the Precautionary Principle 1itself
is rooted as an institutional obligation, by holding
them primarily responsible for the environmental

concerns and remedies.
!

26.3 As earlier seen, S$.20 of the NGT Act which
includes the term “decision”, 1in addition :to “order”
and “award”, also require the Tribunal to% apply the
‘Precautionary Principle’ and the statut&ry mandate

being relevant is extracted: -

“20. Tribunal to apply certain principles.
- The Tribunal shall, while passing any
order or decisions or award, apply the
principles of sustainable development, the
precautionary principle and the polluter
pays principle.”

Pags S ef 77
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26.4 The principle set out above must apply in the
widest amplitude to ensure that it is not only resorted
ta flor adjudicatorg-/ purposes but also fbr other
‘decisions’ or ‘orders’ to governmental:-: authorities or
polluters, when they fail to “to antiéip_ate, prevent
and attack the causes of environmental dégradation”‘-’“-
Two aspects must therefore be emphasized 1i.e. that the
Tribunal is itself required to carry out preventive and
protective measures, as well as hold governmental and
private authorities accountable for failing to uphold
environmental interests. Thus, a narrow interpretation
for NGT’s powers should be eschewed to adopt one which

allows for full flow of the forum’s power within the

environmental domain.

26.5 It 1s not only a matter of rhetoric that the
Tribunal is to Eremain ever vigilant, but an important
legal onus 1s c:%lst~upon it to act with promptitude to

deal with environmental exigencies. The responsibility

1s not just to resolve legal ambiguities but to arrive

24 vellore Citizens (supra), 5. Jagannathan v. Union of India (1987) 2 SCC
87, Karnataka Industrial Areas Development Board v. C Kenchappa and Ors
(2086} & SCC 371.
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at a reasoned and fair result for environmental
problems which are adversarial as well as non-
adversarial. It would- be apposite here to refer to
Justice Benjamin Cardozo, of the United States Supreme
Court, who in his seminal treatise, ‘The Nature of the

Judicial Process’, stated thus,

“It 1s true that codes and statutes do
not render the judge superfluous, nor his
work perfunctory and mechanical. There are !
gaps to be filled. There are doubts and
ambiguities to be <cleared. There are
hardships and wrongs to be mitigated if
not avoided.”

The above could be a pointer towards the preemptive

functions of the NGT as a sui generis body.
XI. ENVIRONMENTAL JUSTICE AND ENVIROMENTAL EQUITY

27.1 The conceptual frameworks of environmental justice
and ‘equity should merit consideration vis-a-vis the
NGT’s domain and how its functioning and:décisions can
have wide 1implications in soclo-economic dimensions of
people at large; The concept of environmental justice is

a trifecta of distributive justice, procedural justice
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and justice as recognition.? Environmenﬁal equity as a
developing concept has focused on the disproportionate
implications of environmental harms on  the economically
or socilally marginalized groups. The concerns of human
rights and environmental degradation overlap under this
umbrella term, to highlight the human element, apart
from economic and environmental ramifications.
Environmental equity thus stands to ensure a balanced
distribution of environmental risks as well as
protections, including application of sustainable

development principles.

2%.2 Voicing concerns about the disproportionate harm
for the poor segments, Lois J. Schiffer (then Assistant
A;torney Generél, . Environment & Natural Resources
Division (ENRD)I U.S. Department of Justice) and Timothy
J. Dowling (then Attorney at ENRD) in their Reflections
on the Role of the Courts iIn Environmental Law, wrote
the following evocative passage on the concept of

environmental justice,

25 Schlosberg D, Defining Environmental Justice: Theories, Movements, and
Nature (Oxford University Press 2009)
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“Environmental Justice, which focuses on
whether minorities and low-income people
bear a disproportionate burden of exposure
to environmental harms and any resulting
health effects. In the past ten to fifteen
years, this 1issue has crystallized a
grass-roots movement that combines civil
rights issues with environmental issues,
with a goal of achieving "environmental
justice" or "environmental egquity," which '
is understood to mean the FRiT
distribution of environmental risks and
protection from environmental harms, ”2¢

27.3 There 1is also a need to focus on the
interconnection between principles of pﬁocedpral justice
and distributive justice. The concern is to create a
system which 1is affirmative enough to balance the
disproportionate wielding of power Dbetween polluters and

affected people.

“Environmental justice starts with
distribytive Jjustice, ar more ;accurately,
distributive injustice. The rich -and powerful
derive .the most benefit while suffering the
least harm from environmentally - harmful
activities; conversely, the poor and
minorities derive the least benefit but suffer
the most harm. Further, those who benefit cause
harm to the places where people “live, work,
play, and go to school,” whereas the people
who reside there do little or nothing:to harm
their community.” ¥

26 schiffer, L. J., & Dowling, T. J. (1997). Reflections On The Role OF The
Courts In Environmental Law. Environmental Law, 27(2), 327-342.

27 Jeff Todd, A “Sense of Equity” in Environmental Justice Litigation, 44
HARV. ENVTL. L. REV., 169, 193 (2020).
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When substantive justice is elusive for a large
segment, disengaging with substantive rights at the very
altar, for a perceived procedural lacuna, would surely
bring ‘in a process, which furthers inequality, both
economic and social. An “equal footing” conception may
not therefore be feasible to adequately address the
asymmetrical relationship between the polluters and
those affected by their actions. Instead, a recognition
of the historical experience of marginalized classes of
persons while accessing and effectively using the legal
system, will allow for necessary appreciation of social

realities and balancing the arm of justice.

27.4 The law must be interpreted in such a manner as to
foster further development of existing legal concepts by
incorporating this- sense of equity. The 1issues which
this Court has had the occasion to examine have
highlighted the limitations of the mechanisms to reach
to the heart of environmental concerns. This Couqt has
previously moulded. the jurisdictional jurisprudence in

favour of larger socletal interest, whether that be 1in
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the form of ‘Public Interest Litigation’  or widening the

scope of locus standi.

“The identification of potential
environmental  justice  issues 1S  very
important in determining how : our

enforcement efforts are - working | in
minority and low-income communities, : and
whether they are comparable to ! the
enforcement efforts in other communities.”

za ;
27.5 In the backdrop of the above weighty concerns,
this Court should advert to what Schiffer and Dowling
have stated on the ‘Blindfold of Lady..Justiceﬂ which
symbolizes “the ideal of administering equal justice to
everyone who comes to our Courts, regardless of race,
creed, or economic class.”? The relevance of this
concept 1is particularly apposite when. we consider the

inability of most marginalized communities, to access

the legal machinery.
IX. ENVIRONMENTAL JURISPRUDENCE IN INDIA

28.1 Proceeding with the above understating, we can

comfortably place the NGT within the rubric of the

28 Supra Note 26.
29 Ibid
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larger environmental jurisprudence which has been
informing this unique institution. The role of this
Court in establishing the legal connect between matters
of environmental concern and fundamental rights of
citizens, has produced much academic literature,
Amongst others, Armin Rosencranz and Shyam Divan 1in
their writing- Environmental Law And Policy In India,
have noted th%t the field of laws pertaining to
environmental cénce}ns has been a fairly fertile ground
for judicial innovations by this Court; moving the
concept of Environmental law from the realm of torts to
interlink it with fundamental rights®®, liberalizing the
conceﬁt of locus _standi in environmental matters,
exercising suo motu powers to reign in polluters, using

expert committees to monitor implementation of Court

orders, etc.

28.2 By expanding the scope of Articles 21; 32, 48A,

51A(g), this Court bhas guaranteed the Tright to a

30 Rural Litigation And Entitlement Kendra & Ors V. State 0f u. P. & Ors
AIR 1985 SC 652, Charan Lal Sahu Vs. Union of India (1990). 1 SCC 613,
Virender Gaur Vs. State of Haryana (1995) 2 SCC 577

31 see M.A.A. Baiy, Environmental Law And Jusrlce(1996) Do;aenJ.co Amirante,
Environmental Courts In Comparative Perspective: Preliminary Reflections on
The National ©Green Tribunal Of India (2012). M.K. Ramesh, Environmental
Justice: Courts And Beyond, Indian Jo. of Envtl. L. 20{2062).
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pellution free envircnment for a helistic existence.*
Most crucially, the expansion of Right to ELife under
Article 21 by this Court has become a toéchstone to
determine many envirqnmental concerns. In Subhash Kumar

Vs, State of Bihar, this Court explicitly held the

fellowing,

“Right to 1life is a fundamental right

under Article 21 of the constitutien and

it .inelwdes the right of efjoyment “of

pollution free water and air for ' full

enjoyment of life.”33
28.3 Adopting international principles and moulding
them to Indian realities also became a.focal concern,
given the lacunae 1in regimes which may be -exploited by
those who may not have much concern for environmental
degradaticen. Creatien of the ‘Absolute Liability
Principle’ * by this Court 1is a well recognized

testament for this. It would thus be appropriate to

state that much of the principles, institutions and

32 Maheshwara Swamy, N. Llaw Relating to Environmental Pollution and
Protection, India, Thompson Reuters, Vol.I, Ed.S.

33 (1991) 1 SCC: 74.
34 M.C. Mehta vs. Unign of India, 1987 SCC (1) 395.
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mechanisms in this sphere have been created, on account

of this Court’s initiative.

“The constitutionally-protected
fundamental right to 1life and liberty has
been extended through judicial creativity
to cover unarticulated but implicit rights
such as the right to a wholesome

environﬁent. . . .The right was recognized
as part of the right te 1life In
1991. ., . . The court has since fleshed

out the right t0 a wholesOme envirOnment
by integrating into Indian envirOnmental
jurisprudence not just established but
even nascent principles of international

environmental law.’?%

28.4 1t has been noOted that the Supreme Court adOpted
the role of an “amicus environment” by threading
together human rights and environmental concerns,
resultingly developing a suli generis environmgntal
discourse.?®* There were both procedural and substantive
innovations made, by entertaining PIL petitions,
seeking femedies, including-guidelines and: directions
in the absence of legislation. Many of t$e landmark
cases which hold the fort to this day; were 1n

recognition of  the ‘at  risk’ nature . of  some

35 Rajamani, Lavanya. 2007. Public Interest Environmental Litigation in
India: Exploring Issues of Access, Participation, Equity, Effectiveness and
Sustainability. Journal of Environmental Law

36 Supra, Note 19.

Page 65 of 77



600

205

populations. The creation of the NGT itself ‘was due in
large part to the need expressed by this Court for such

a forum.®’

28.5 Justice T.S. Doabia in Environmental & Pollution

Ltaws in India, has highlighted the larger societal
concerns which have informed this Court’s deliberation

when dealing with environmental matters,

“The Supreme Court of 1India, - in its
interpretation of Article 21 of ' the
Constitution of India, has facilitated the
emergence of an environmental
jurisprudence n India, while .also
strengthening human rights jurisprudence.

...The Courts have suUccessfully isolated
specific environmental law principles upon
the interpretation of Indian statutes and
the Constitution, combined with a liberal
view towards ensuring Social justice and
the protection of human rights. The
principles have often found reflection in
the c¢onstitution in some form, and are
usually justified even when not explicitly
mentioned in the statute concerned.” *

28.6 Environmental jurisprudence in India has

therefore been ;intrinsic to advancing a democratic,

37 M.c, Mehta vs. union of India (1986) 2 SCC 176, Indian Council for
Environmental-Legal Action V. Union of India {1896) 3 SCC 212, A.P. Pollution
Control Board vs. M.V.. Nayudu {1999) 2 SCC 718, A.P. Pollution Control Board
II vs, M.V. Nayudu (2061) 2 SCC 62.

38 Justice T.S. Doabia, Environmental & pPollution Laws in India, 3rd Ed.,

vol 2 (2817).
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welfére oriented legal regime. Issues affecting the
ecology and tﬁe environment must have a Dbroad
perspective andgshoUld have a society centric approach.
Furthermore, tée very DNature of ecological and
gnvironmental issues has the propensity for rapid
deterioration. Many such sensitive matters, as has been
noted, stood transferred to the NGT, with the aim that
those would be dealt with expediently with the required
technical expertise and legal sophistication. The
proactivenéss of the superior court was surely expected

: : | !
to be seen in the Tribunal’s approach.

28.7 Analyzing the concept of the functioning of the
NGT and its role within the broader concept of the
environmental rule of law, Justice D.Y. éChandrachud
speaking for a three judges Bench in H.P. Bus Stand
Management &  Development  Authority - vs. Central

Empowered Committee®® so succinctly said that,

“40, The environmental rule of law, at a
certain level, is a facet of the concept
of the. rule of law. But it _.includes
specific features that are unigue to
environmental governance, features which

39 (2821) 4 SCC 309
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are sui generis. The environmental rule of
law seeks to create essential 'tools -
conceptual, procedural and institutional
to bring structure to the discourse on
environmental protection. It does so to
enhance our understanding of environmental
challenges - of how they have been shaped
by humanity’s interface with nature in the
past, how they continue to be affected by
its engagement with nature in the present
and the prospects for the future, if we
were not to radically alter the course of
destruction which humanity’s actions have
charted. The environmental rule of  law
seeks to facilitate a multi- disciplinary
analysis of the nature and consequences of
carbon footprints and in doing so it
brings a shared understanding between
science, regulatory decisions and policy
perspectives in the field of environmental
protection.. It recognizes that the ‘law’
element in the environmental rule of law
does not make the concept peculiarly the
preserve of lawyers and judges. On the
contrary, it seeks to draw within the fold
all stakeholders in formulating strategies
to deal with current challenges posed by
environmental degradation, climate change
and the destruction of habitats. The
environmental rule of law seeks a unified
understanding of these concepts.”

28.8 It is this environmental rule of law that has
been encapsulated with the NGT’s creation at this
Court’s behest. Professor Domenico Amirante in a

comparative analysis of similar bodies across the

world, notes that,
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“with  reference to the judicial
enforcement of environmental law - which
as we have seen should be considered an
important condition not only for
sustainable development but also for the
sustainability of the legal environmental
order - the National Green Tribunal of
India seems to be the most comprehensive
and promising  among the  specialized
environmental Courts created in Asia over
the last decade.” ®
The NGT therefore, 1is the institutionalization of
)
the developments made by this Court 1in the field of
environment law. These progressive steps have allowed
it to inherit a very broad ConCeption of environmental
concerns. Its funCtions therefore, must not be viewed
in a cribbed manner, which detracts from the progress

already made in the Indian environmental jurisprudence.

K. CONCLUSION:

29. ‘Before we sel out 6ur conclusion, we aCknowledge
the able contributian of Mr. Anand Griover as amicus
curiae, assisted by Ms. Astha Sharma, AOR who were
requested to assist the Court on the central issue of

suo motu jurisdiction of NGT.

40pomenice Amirante, Epvironmental Courts 1iIn Comparative Perspective:
preliminary Reflections on the National Green T7Tribunal of -India, 29 Pace

Envtl. L. Rev. 441 {2012)
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30. The: NGT Act, when read as a whole, gives much
leeway to the INGT to go beyond a mere ‘adjudicatory
role. The Parliament’s intention is clearly discernible
to create a multifunctional body, with the capacity to
provide redressal for environmental = exigencies,
Accordingly, the principles of envirenmental justice
and environmental equity must be explicitly
acknowledged as piﬁotal threads of the NGT’s fabric,
The NGT must be seen as a sul generis institution and
not unus multorum, and its special and exclusive role
to foster public interest in the area of environmental
domain delineated in the enactment of 2010 must

necessarily receive legal recognition of this Court.

31. The envir%nmehtal impacts on climate change are
gaining increasiﬁg visibility in the shape of uncertain
rains, speciles extinction, loss of natural habitat and
so  on. These also have the propensity to diminish
fresh water resources, reduce agricultural yields and
impact public healfh, particularly in fhe cities. The
flooding and ersosion in riverine and coastal areas are
matters of serious concern. Governmental assessment of

!
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India’s increased vulnerability to such changes in the
near future also exists** with many countries declaring
climate emergencies and many others being urged to

follow suit®.
I
32. Therefore, the nature of ecological imbalance which

is visible even in our own times may .cascade, and the
unforeseen injustice of the future may not be capable of
being handled within the frontiers set fortb today. The
long term and very often irreparable énvironmental
damage which are expected to be arrested by the NGT,
urge th;s Court to advert to what is termed as the
‘Seventh Generation’ sustainability principle, or the
’Gréat Law of the Iroguols’ (as it originates from the
Iroquois Tribe) which requires all decision making to
withstand for the benefit of seven generations down the

line.

41 Indian Network for Climate Change Assessment, Climate Change and India: A
4X4 Assessment - A sectoral and regional analysis for 2030s, Ministry of
Environment and Forests, Government of India, 16 November 2016

42 Secretary-General's Remarks at the Climate Ambition Summit. United
Nations. United Nations, December 12, 2020,
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33, It is vital for the wellbeing of the nation and its
people, to have a flexible mechanism to address all
issues pertaining to environmental damage and resultant
climate change so that we can leave behind a better
environmental legécy, for our children, and  the

generations thereafter,

34. In circumstances where adverse environmental impact
may be egregious, but the community affected is unable
to effectively get the machinery into action, a forum
created Specifi?ally to address such concerns should
surely be expec;}ted ‘to move with expediency, and of its
own ' accord. Thé potentiality of disproportionate harm
imposes a higher obligation on authorities fo preserve
rights which may be waylaid due to such restrictive
access, It dis also noteworthy that the ~global impacts
of cl;‘m_are change will fall d.iSprobortionately on
minority and low-income  communities”.*®  Thus, an
affirmative role, beyond mere adjudication at the
instance of applicant, is certainly required for 'ﬁérving

the ends of environmental justice, as the statute itself

43 supra Note 23.
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requires of the NGT. We cannot validate .an argument
which furthers uncertainty to justify the role fof a
spectator, if not ipaction, and would most assuredly

result in injustice.

35. The NGT, with the distinct role enviséged for it,
can hardly afford to remain a mute Spectatoﬁ when no-one
knocks on its door: The forum itself has correctly
identified the need for collective stratagem fTor
addressiﬁg environmental concerns. Such a society
centric approach must be allowed to work within the
established saféty valves of the principles of natural
justice and appeal to the Supreme Court, The hands-off
mode for the NGT, when faced with exigenéies requiring
immediate and effective response, would debilitate the
forum from-discharging 1ts responsibility and this must

be ruled out in the interest of justice.

36. It would be procedural hairsplitting to.argue (as it
has been) that the NGT could act upon a letter being
written to 1it, but learning about an environmental

exigency through any other means cannot trigger the NGT
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into action. To endorse such an approach would surely be

rendering the forum procedurally shackled or

incapacitated.

37. When the Registry of the NGT does indeed receive a
Commqnication or letter, including matters published in
media, it .may cause to initiate suo motu action by
inviting attentﬁon of NGT to such matters in the form of

office report. §Such circumstances would however require
a notice to be inen to the sender of the communication
or author of the news- item, as the case may be, to
assist the NGT 1in the course of hearing and to
substantiate the factual matters. It must also be said
that the exercise of suo motu jurisdictiondoes not mean
eschewing with the principles of natural justice and
fair play.' In other words, the party likely to be
affected should be: afforded due opportunity to pgesent

their side, before suffering adverse orders,

38. One could admit to the argument of dénger of suo
motu jurisdiction, 1if the NGT was acting outside its

domain. But when it is legitimately working within the
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contours of its statutory mandate and withprocedurals
safeguards clarified above in play, the n#ture of the
trigger iftself wde, a letfer or a Ysweo motu% initiation,
cannot be the basis to curtail the. role and

responsibility of the specialized forum,.

39. Institutions whichh are often addressing urgent
concerns gain little from procedural nitpicking, which
are unwarranted in the face of both the statutory spirit
and the ‘evolving nature of environmental degradation.
Not merely shoﬁld a procedure exist but it must be
meaningfully effective to address such concerns. The
role of such an institution cannot be mechanical or
ornamental. we must therefore adopt an dinterpretation
which sustains the spirit of public good and not render

the environmental watchdog of our country toothless and

ineffective.

40. Let us now hark back to the dialogues of the two
protagonists, in Waiting for Godot, the play written by
Samuel Beckett with which, we started this judgment, At

the end of- the deliberations, we find ourselves saying
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that the National Green Tribunal must act, 1if the
exigencies so demand, without indefinitely waiting for
the metaphorical Godot to knock on its portal. The
preceding discu§sion advises us to answer the pointed
quéstion in thegaffirmative. It is accordingly declared
tﬁat the NGT is’ vested with suo motu power in discharge
of its functions under the NGT Act.

41. Having answered thelcommon legal issue involved in
all these cases regarding the suo motu jurisdiction of
NGT, we direct delinking of these cases for now being
heard Sebarately on merits, Indeed, 1if the cases(s)
emanate from same/common order of NGT, such case(s) be
heard together. Registry may do the needful and ;post
the matters on 25.10.2021 for direction and fTixing date
of hearing, before the Bench presided over Qy one of us
(Justice A.M. Khanwilkar). -For the purposegof further
hearing, the respective cases shall not be{treated as

part-heard before this Bench.

..... WS SR |}
[A.M. KHANWILKAR]
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Re’ ‘Advance Service of Rejoinder on behalf of Respondent No. 1to the status report
filed by DDA

Madhumita Singh <madhumita@casassociates.in>

Tue 2/6/2024 157 PM ;

ToKritika Gupta <kritika0504@gmail.com>; kjonwal@yahco.com <kjonwal@yahoo.corn>
Dear All,

Please find below the link of the Rejoinder on behalf of Respondent No. 1to the status report filed by DDA in O.A.
914/2022.

hites://drive.google.com/file/d/IHQIEtn3Z5\WGjug-nIkFSSps Wy3NdVIview? usp=sharing T

Regards,
Madhumita Singh (Advocate)
Senior Associate Advisory & Litigation

M +91 8971117818
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duly signed by the firm in hardcopy. The ¢entents of this mail and any of its attachments are subjec! fo change without
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